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Leib vs. the Commonwenivh.
SEAM:ANT, J.—This case comes before

us by writ of error from the Court of Com-
mon Pleas of the county of Schuylkill,
and three errors hive been asbigned in this
Court in the proceedings and judgment
below.

The first error assigned is, that the
court below erred in deciding that the
court of common pleas had jurisdiction of
this case, and in overruling that plea to
the jurisdiction.:The act of the 4th of
June, 1856, after giving to the Supreme
Court, in the first section, authority to
issue writs of quo warranto in all cases in
which the,power had been before exercis-
ed, proceeds, in the second section, to
specify the cases in which they may also
be issued by the courts of common pleas
concurrently with the supreme court.'1he first of these cafes, and that which is
supposed to embrace the power exercised
in the present case, is as follows: "In case
any person shall usurp, intrude info, or
unlawfully hold or exercise any county or
township office within the respective
county." That is, as I understand it, the
usurpation, intrusion, or exercise of the
office must be within the respective coun-
ty—the office must be a county or town-
ship office. It is contended that the office
of associate judge of the court of common
pleas is a county office, and that is the
question ter decision. The judges of the
courts of common pleas exercise a highand extensive portion of the Judicial power
of the State. In the . counties generally
throughuut the commonwealth, their civil ,
jurisdictien is uulimited in amount and iu
the nature of the suits. In addition to
their original common law jurisdiction,
they hear and decide appeals from the de-
cisions of justices of the peace, and sit as
courts of the last resort in certiorarias to
such justices Many branches of equityjurisdiction are committed to them. By
virtue of their offices, as judges of the
court of common pleas, they, by the con-
stitution, compose the courts of quarter
sessions and orphans' courts, and, with
the register of wills, the registers' courts.
They exercise large and various jurisdic.
tion in cases of roads, turnpikes, canals,
rail roads, apprentice, pauper, insolvent
and divorce cases, as well as others con•
fided to them by the common law and acts
of Assembly. They are also justices of
layer and tereni;;;.7 and general jail delis.

, om ctio.ncry, and have now a t

in writs of ciao warranto. The are nem.
nated by the Governor, and, by and with
the advice and consent of the Senate ap-
pointed and commissioned by him. Tbe)
receive their compensation front the treas.
my of the State. The are amenable to
the legislature by impeachment, or by
address of two.tiiirds for their removal
from office. Any two of them constitute
a quorum; and these two may, by the
constitution, be the associate judges in
every instance, except when they compose
a court of oyerand terminer, and then the
president must be one. In the exercise
of the jurisdiction thus committed to them,
it has ever been considered that in their
powers and duties as judges, the
president and his associates are placed on
a footing of eqattlity. While sitting as a
court, are on the same constitutional foot-
ing, and where they act individually have

co-extensive authority. While sitting as
a court, theyare on the same constitution-
al footing; and when they act individually
their powers are cosext.ensive within the
range of theirjurisdictions. This is the
principle which was asserted in a case
very memorable in the annals of this
state, I mean the impeachment of Judge
Addison in the year 1803, against whom
the leading charge was, his interference
with an associate judge, mho endeavored•
to address a grand jury; (see trial of
Judge Addison, 86 and 4 Dalt. Rep. 225.)
The doctrine of the common law is to the
same purport, and is thus placed- in 4
Burns' Just. 227: "It seemeth certain
that the sessions hath no authority to
amerce any justice for his non-attendance
at the sessions, as the judges of assize
may, for the absence of any such justice
at the jail delivery. For it is a general
rule, that inter pares non est protestas: it
being reasonable rather to refer the pun-
ishment of persons in a judicial office, in
relation to their behaviour in such office,
to other judges of a superior station, than
to the same rank of themselves. And,
therefore, it seems to have been holden,
that if a justice of the peace who is not
of the quorum, shall use such expressions
towards another who is of the quorum, for
which, if he were a private person, he
might he committed or bound to his good
behaviour, yet the sessions hath no author-
ity to commit him or bind him to his good
behaviour. And yet it seems to be agreed
that it the justice give just cause to any
persons to deman.l the surety of the peace
against him, he may be compelled, by anv
other justice, to find such security; for
the public peace requires an immediate'
remedy in all sueh cases." There have
been occasional laws under which the
president of one district has been deisig-
nated to hold courts ina county out of his
own district, and his preference there has
been made essential; but this is an exceps
tion to the general rule and usage.

If such he the character and grade of
an associate judge of the court of common
pleas under our constitution and laws, it
seems tous his office cannot be considered
as intended by the legislature to be em-
braced within the quo warranto jurisdic-
tion given to that court by the act of the
4th of June 1836, over persons exercis-
ing a county office. On the contrary, we
think the court of common pleas of each
county is tobe considered as'a state court
and the office ofan associate judge of that
court a stare office. It is true the office
is exercised within a county, but that cit.-
cubistance does not make it a county office.
The officers of the heads of department,
such as the Secretary of the land office,
Surveyor General, Auditor General
and State Treasurer, are exercised at
garrisburg, within the county of Dauphin,
yet they ore clearly state not county of-
fices. It is also true that the const;tution
and laws, in speaking of the courts of
common pleas, term them at different
times, the courts of common pleas "in
each county," "of each county," and
"within each county." But the phraseol-
ogy seems to refer to the geographical
limits within which the duties of each
are to be exercised, and not to the nature
or grade of the office. And what may ils
lustrate this is, that in the constitution of
1776, chap. 2, scc. 15, they are denomin-
ated "courts ofcommon pleas of the state
of Pennsylvania;" and if the latter form
of this expression has beeu dropped in
later forms of governnient and laws, it
has probably been for the sake of brevity;
for the office has, under all our constitu-
tions, remained essentially the same, In
the 9th section of the schedule of the
amended constitution of 1838, the term is
"associate judges of the state.'

What then are the descriptions which
are comprehended within the words"coun-
ty and township offices?" It seems to
me we have the explanation of these words
by the legislature itself, in an act passed
not long before the act of 14th June 1836,
and composing part of the same revised
code. Theact of 14th April 1834, is in
terms an actrelating to counties and town.
shins and county and township officers.It first recognizes the existing counties—-
makes them and townships, bodies corpo-
rate—the taireate powers to be exerci-
sed by the commissioners and supervisors,

dire lions where are to be kept
the offices of the several prothonotarics,
clerks of the court ofquarter sessions and
orphans" courts, pgisters and recorders,
and also of the commissioners, auditors,
treasurer and sheriff of the several coun-
ties---provides for the electicip of auditors,
for auditing thettecounts of tt.e commis-
sioners, treasurers, sheriffs'and coroners
ofeach county. It is of this description
of officers, that the class is composed who
are considered by the legislature as coun-
ty and township officers. Whether they
embrace all or not, it 'is unnecessary to
say t but certainly the description affor-
ded by this law shows, that they embrace
classes of officers inferior in grade and
consequence to the associate judges of
the court ofcommon pleas.
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Other reasons might be suggested of
great weight and moment, founded upon
a consideration of the propriety and poli-
cy of vesting such a jurisdiction in two of
the judges of this court over a third : but
it seems not necessary to dwell longer on
this point. We are of opinion, that an
associate judgeof a court ofcommon pleas
is nota county officer within the meaning
of the section of the act of 14th Juno 18-
36, and therefore the court of common
pleas of Schuylkill county, had notkids.diction in the case before ns.

The decision of this error would be
! sufficient to dispose of this case : but as
both parties have requested us to give an
opinion on the otherpoints, and they have
been fully argued before us, and as the
matters envoi ved are of sreat importance,
and this decision will dispense with the
necessity of another proceeding and ano•
Cherargument on the same questions, we
shall proceed to the other errors assign-

! etl.

classify them by name would require more
leisure and opportunity than the conven-
tion had, and besides, was a detail unfit
for the business of a constitution. The
convention therefore determined to com-
mit to the legislature, at their first session,
the classification of these judges by name,
so that they would be notified by a public
act of the tenure of their offices, the con-
vention contenting itself with marking
out the principles on which such classifi-
cation should be made be the legislature.
It is therefore provided in the 9th section
of the schedule as follows:

"The legislature at its first session un•
der the amended constitution, shall di-
vide the other associate judges of the
state into four classes. The commis-
sions of those of the first class shall ex-
pire on the 27th day of February 1840;
of those of the second class on the 27th
day of February 1841; of those of the
third class on the 27th day of February
1842; and of those of the fourth class on
the 27th day of February 1843. The said
classes from the first to the fourth, shall
he arranged according to the seniority of
the commissions of the several judges."
And that there might be no difficulty
made as to what was meant by the first
general assembly, spoken ofhere, and al-
so in the 12th section of the Schedule,the
4th section of the Schedule enacts, that
"The general assembly which shall con-
vene. in December 1538, shall continue its
sessions as heretofore, notwithstanding
the provisions in the 11th section of the
first article, (which requires the general
assembly to meet on the first Tuesday of
January in every year,) and shall, at all
times, be regarded as the first general as-
sembly under the amended constitution."
Accordingly, the legislature, at its first
session under the amended constitution,
passed the act of the 20th June 1859,
classifying the associate judges under the
foregoing authority. Thatact recites the
requisition of the constitution, and enacts
by sectiou 1, that John Parker, and sev-
enty-four others named therein, should
constitute the first class, whose commis-
sions should expire on the 27th day of
February 1840. Section 2, enacts, that
John Cummins and twenty-three others
should constitute the second class, whose
commissions should expire on the 27th
day of February 1841. Section 3, enacts
that Mathew Patton. and twenty-three
others should constitute the third class,
whose commissions should expire on the
27th February 1842. And section 4, e-
nacts that George Smith and twenty-four
others (amongst whom, is the respondent
Samuel D. Leib) should constitute the
fourth class whose commissions should
expire on the 27th February 1843. Un-
der this act ofassembly. then, the respon
dent, being placed by the legislature in
the fourth class, had aright, by the terms
of the act, tohold his office until the 27th
February 1843, and if the question des
peed oii this act alone, there would be no
difficulty.

But at the .subsequent session of the
legislature of the yea' 1840, viz: on the
7th March 1840, another act was passed,
changing this classification,and making a
new one, by the terms of which, the re-
spondent was to be placed in the first class
and his commission was to expire on the
27th ofFebruary 1840; and the main ques
lion arises from the collision of these two
acts of the legislature, rendering it neces
sary to determine which ofthem is to be
the rule by which the associate judges are
to be r egulated in the tenure of their office.
The two acts are totally irreconcilable
with each other, and one or the other must
be the exclusive„guide on the subject.The act of the 7th of March 1840, Is
entitled an act supplementary to and ex-
planatory of an act to classify the asso-
ciate judges of the state. It recites that
whereas the legislature did pass the act
to which, this act is a supplement, on the
20th of June 1839, in pursuance of the
provisioes of the amended constitution,
requiring that the legislature, at its first
session under the same, should divide the
associate judges of the state, into four
classes, to be arranged according to the
seniority of their commissions; and where-
as the legislature, in said act, made no
distinction between the judgeswhose coin
missions bore date prior to the adoption of
the amendments of the constitution, and
those whose commissions bore date sub-
sequent to said adoption of said amend-
ments; and whereas it is the true intent
and meaning of the amended constitution,
that the expiration of the commissions of
the associate judgesshould be graded acs
cording to the priority of dateat the adop-
tion of thelitid amendments on the 9th
of October 1858; therefore section 1, en-
acts that Joseph S. Morrison in the room
of John Dicky and twenty-five others
(amongst whom is the respondent, Sam-
uel 13 Leib)shall constitute thefirst class,
whose commissions shall expire on the
27th day of February 1840. Section 2,
enacts that Jonathan Stevens and twenty-
six others named, shall constitute the se-
cond class, whose commissions shall ex-

2. The second error—that the court
erred in deciding, that the writ was made
returnable in term, and in overruling the
plea in abatement, and in rendering judg-
ment ofrespondeat ouster—we are opiu•
ion is nut sustained. The term continu-
ed by adjournment till the 17th April
1840, when the writ was returnable.•

S. The third error assigned is, that
the court erred in sustaining the demur-
rer and in rendering judgment of ouster
against the defendant.

This brings up the principle question
in the case, the right of the respondent to
the office; and it depends upon the con-
struction of the schedule of the amended
constitution of 1838, and the two acts of
assembly passed under it—thefirst on the
20th June t859, and the second on the
7th March 1840. The clauses of the con-
stitution itself were chiefly prospective :

they were to apply after such an interval
should have elapsed, as was necessary to
ascertain that the amendments had been
adopted, and if adopted, would give time
for the new system to go into operation,
and this time was fixed by the schedule
for the first day of January 1839. The
object of the schedule was, to provide for
the intermediate time, and for the officers
in being, whom it was the policy of the
framers of the amended constitution riot
to remove at once from office, but to fix
certain periods for their removal, which
would be correspondent with the spirit of
the changes about to be introduced in the
tenure of office. The judges of the (litres
rent courts of the State, were, by this
schedule, distributed into tour classes—-
and allot these, it is observable, are placed
on a different footing, and the provision in
respect to them are distinct in their lan.
gungeand operation. By the first of the
clauses on the subject, the judges of the
supreme court are disposed of. They
were comparatively few in number, and
easily adjusted by the convention itself.
They were. therefore, at ()lice graded,
and the rule for such grading was decla-
red tobe, the date of their commissions,
and the judges to whom it refuted were
to be those who might happen to be in of-
fice on the first day of January 1859, riot
at all regarding at what previous time their
commissions had been issued. In the
next clause are contained the presidents
of the courts of common pleas and assos
ciate law judgesof the first judicial dis-
trict, who were more numerous and diver-
sified. As to these, it was directed, that
they should be taken as they existed nat
the adoption of the amendments to time
constitution," and that there might be no
inconvenience felt from a sudden hntl
general vacancy in the offices of such as
had held for ten years and upwards, these
were divided into two classes, the first
class to embrace those whose commissions
bore the oldest date. The remaining
judges were to hold for ten years from
given dates. Thesucceeding class were
composed ofrecorders, arid of mayors of
criminal courts • and the .provision as to
them was, of those "now in office"—the
oldest in date to expire in the year 1841,
and the others every two years thereafter,
according to their respective dates,

When however the convention came to
the fourth class oijudges, consisting of the
other associate judges of the state, they
deemed it expedient to adopt another
system in regard to them, entirely duffer-
ent from that which they had pursued in
regard to the judges of the supreme court,
the presidents and law associates of the
first judicial district and, the recorders
and mayors of criminal courts; and that
was not for themselves definitely to fix
the classification, but to commit that mat-
terlo the legislature, with certain direc-
,tions and limitations. These associate
judges were much more numerous than
the others, being in number about one
hundred. Merely to direct that they
should govern themselves in their tenn of
holding by the dates of their commissions,
would have imposed on these judges a
difficult and perplexing task, to ascertain
their comparative appointments at the of-
fice of the executive department. To
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pire on the 27th day of February 1841.
Section 3, enacts that Joseph Bishop and
twenty-five others shall constitute the
third class, whose commissions shall ex-
pire on the 27th day of February 1842.
And section 4, enacts that George Weiser
and twenty-five others shall constitute
the 4th class, whose commissions shall ex
pire on the 27th day ofFebruary 1843.

The great point of difference between
the classification of these two acts, is this,
that the act of the 20th of June 1839 ar-.
ranges the associate judges according to
the priority of the dates of their commis-
sions, as I hey stood on the first ofJanuary
1859. Whereas the act of the 7th of
March 1840 arranges them according to
the priority of their dates, on the 9th of
October 1838, the alleged period of the
adoption of the constitution. The court
below was of opinion that an associate
judge, appointed by the governor alone,
after the adoption of the amendments to
the constitution, (as was the case of the
respondent,) held his commission only un-
til the Ist of January 1839, that it then
expired, and that such judge could not
be constitutionally classified at all by the
legislature amongst the associate judges
by either of the acts in question.

Amidst so great a discordance of Bens
timent in those who have been called upon
to express an opinion on the subject, we
have considered with much attention all
the different views presented, and we
think that the court below erred in their
opinion, that the commission of the res-
pondent expired the Ist of January
18 The pr mf the 9th section
of hedul • *elation to associate
judges, is altogether different from that
of the 7th section of the Schedule,respec-
ting president judges, on which the case
of the commonwealth v. Collins, 8 Watts,
342 was decided. In the latter, the lan-
guage is express, that the president judg,—
es who shall have held their commissions
"at the adoption of the constitution,"
shall continue for specified periods. Of
course there was no room.for doubt, that
only such pmesidents Ore provided for,
and those appointecUlarr the adoption of
the amended constitute n, and before the
first of January 1839, not being saved,.
fell with the former system of appoint-ment. But there are no such words in
the 9th section, relatingtto the associate
judges,nor do we think it wouldbe justi-fiable to introduce them into it. The 9th
section of the Schedule, in its terms, com
prebends, generally, the other associate
judges of the state, without restriction or
qualification; and the difference of lan-
euage manifest a different intention in the
framers of the amended constitution.
That no such general intention in the con-
vention to exclude associate judges of
this discription from the right to contin-
ue on the same footing as those appoin-ted before the adoption of the constitu-
tion, ought to be presumed, we think is
apparent from the provision in regard tothe judges of the. Supreme Court. In
this provision they have disregarded the
time at which the commissions might haveissued, whether before or after the adop-
tion of the constitution, and looked only
to the slate of their commissions on the
first of January 1839. If this was ex
pressly allowed in regard to thejudgesof the Supreme Court, why should it be
presumed, in the absence of all enact-
ment to that effect, to be meant to applyto the associate judges?

If this be so, then the respondent's
name was properly introduced into thelegislative acts, and the question is,
whetherthe Ist of January 1839 is to beconsidered as the slate when the commis-
sions of the associate judges were to begraded, the period of the adoption of the
constitution. Snd we are of the opinionthat it was the former. The reasons for
this opinion are, that there is no express
enactment in the 9th section of the Sche-
dule confining it to the adoption of the a-
mended cons • • .tion. as is the case with
the president judges. It is a fair presump-tion, that if the 'convention had intended
that period,they would have expressed it„as they have in other instances. These
judges, therefore, fall within the 3sl sec-tion of the Schedule, which declares, that
the clauses, sections, and articles of the
constitution which remain unaltered, shall
continue to be construed and have effect
as if the constitution had not been amen-
ded. There is no alterartion made in res-
pect to these associate jadges, foundedon
the time of their appointment, whether
before or after the adoption of the consti-
tution. We must then refer to the first
of January 1839, from which period the
2nd section of the Schedule declares that
the alterations and amendments in theconstitution shall take effect, and from
which time the new regulations in respect
to them were to begin. We think that
this date was intended to be preservedand regarded as to all matters not other-
wise expressly provided for by the consti-tution or schedule, as was intimated in
the opinion of this court, delivered by MrJustice Kennedy in the Coo monwealthv. Collins,$ Watts $441.

Ithas been urged on the argument here,
as a conclusive reason why the time oughtIto be restricted to the adoption oldie con
,stitution, that as the classification was to
be made by The first session of the gener-al assembly under the amended constitu-
tion, and it was'declared that shouldibe the
general assembly which should convenein 1838, which met on the 4th of Decem-
ber 1838, they could at once have procee-ded to classify the judges without wait-
ing for the Ist ofJanusry 1839. When,
hoe ever, we look at the provisions of theamended constitution on this subject,
this argument seems to fail; for the direc-
tion of the 4th section of the schedule is,
that the general assembly which shall con-
vene in December 1838, shall continue
its sessions as heretofore: which is imper-
ative upon it to continue beyond the Istof January. and would enable it to make
the classification after the first of Januaory 1839, as well as before, provided it
was during that first session; so that theproper time ofmaking it must depend on
the other provisions of the constitution.

Then, on comparing the classificationmade by the act of the 20th June 1839.with a list of the associate judges reported
io the legislature in January 1839, by theSecretary of the commonwealth, it ap-pears that the classification embraces allthose in office tinier commissions issued
beforethe Ist of January 1839, and clas.stiles them according to the seniority oftheir commissions, as directed by theSchedule. It is alleged that there aremistakes in the spelling of some of thenames, as Gebhart for Gearheart, 4-c.But if it is apparent from other circum-
stances, 'as the 'similarity of sound, thatthe same person is meant, then, accordingto the established legal principle, the
mere difference ofspelling is not materi-al. In nearly all, it is presumed, thatnames ate correct, and the classificationappears totally with the seniority of com-missions, except that such of the associ.ate judges in this list are omitted as were

' appointed after the Ist of January 1839;us for instance, Samuel Tolle,of North-
ampton county', Joseph Saeger, ofLehighcounty, and "'homes Jones, of Chestercounty. It is very clear, and is now coo•ceded on the argument here, that theseJudges, being appointed alter the amended constitution had gone into operation,by- the governor, with the approval of the
senate, they are entitled to hold for fiveyears from the dates of their respective

, commissions, and could not be reduced instheir term by any legislative act.
If then the legislature, at its first ses-sion under the ainended constitution, andin accordance with its provisions, passed

an actclassifyin,,e the associate judges, itseems to us that the power vested in thelegislature on the:subject was exhaustedand could not constitutionally be exerci-sed or interfered with by a succeedinglegislature: It is not an ordinary act oflegislation in which one legislature has nopower to bind its successors, it is ratherthe discharge of ministerial authoritythan the exercise of a legislative power;for if the principles be given that associ-
ate judges in office on the Ist of January1839 are to be included, and that theyare to be divided into four classes. \according to the seniority of theircommissions; the performance of theduty is pretty much a mechanical act,
requiring the exercise of no discretion.And if even there were a discretion in thematter, it is given to the general assemblyat its first session and no other. It is adelegation to that specific body of a por-tion of the sovereign power of the people,entrusted by them to the convention es-tablishing a fundamental law permanentand indefeasable as the constitution itself,partaking of its eminent character, andintended govern the conduct of thepeople and of the constituted authorities,
as long as the judges remain to whom it isapplicable.

There was obvious reasons why thisclassification should be made at these salonof 1839. One-fourth cf these commis-sions were to expire on the 7th of Febru-ary 1840; and it was not only expedientthat these judges should know, sometimebefore hand, the duration of their offices,
but if it were left till a subsequent session,
as the general assembly was to commenceits session on the first of January 1840,there might not even be time to get thebill through the legislature before ems-fourth of the commissions should expire.We have seen this occur in the act of the
7th March, 1840, under which some ofthe associate judges could not be apprisedof the expiration of their offices tillafter the event had actually taken pleat,.and they had sat as judges in the man;while.

After the legislature, therefore, at itsfirst session had discharged the duty.another legislature could not change and
and remodel the classific.ttien, or inter-
with it at all. Tu du so would he incon--1sistant with the constitution and fraught .with inconvenience and hazard to thecommunity. If asecrnd legislature 44,this power, a third lek.is:afore would pet-


