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. EHARBONII OPINION.
MIL EDITOR:—Th e opinion yon expressed of

the deciston of Jadge ,tittannon, on granting an
irjanctionagainst the0 ft P. Railroad, le-retro-tarnraido I han, on a more careful examination, yen
wooed, I 'think, consider it entitled to. I hod noooncarnio :Lb cense, exci ha's lag feeling or inter-
est involvid in the retell, bat I cannot help de-
tiering that whatever mtrit there air be in the
indatetry employed in Int tempositi a, there is
nothingto admire In the oseclusion at which his
boner boa emitted,: or the retwonbag by which it
WWIranched.

The Company bad extended her road upon the
Common ground, within the limits of the City
-of Allegheny, and after the erection of costly
buildings to eccomodito her operations, was
about .to construct with stone and timber, /Lc,
a plat arm, &a." Mr. 8., who owned en inlot
adjoi • g the Common, after remonstrating
agoi t Ali: additional billeting, hied hie bill.

about to

the.Company, &Hedging thillt-wouldbe.
a adman to him es owner of stal'ot, and •

diet `ounce of:his right of- Common of pasture,
and ked the court to gtent him en lejustetion
to e the completion at, the platform, and in-
eisted.thscintlees the Company was eajoined hewouldenfteigrieicus end irreparable14E4'blob
no damages would compensate.

Now thd lery,mendon of this right of Common
is enough tartan a atone, as too fueleal to look
pave et; et right which is utterly worthless, ex-
cept for perpoees of Mixability andannoyanon The
keeping open of the hundredacres foe the cony°.

,nlence and pleasure of the citizens, as public
grounds far recreation ,- and prospect, may be
highly commendable; but even for such purpo-
ees their minty is greatly impaired bythe total
want of power in the , Councils either to sunless.
or beautify them; or divert them to any tise, but
the 'nark* of the cattle which dock over them,
owing to this miserable right of common. As.
"a common pasture," open to all the cows. and
horses, and hogs, and geese, not merely of the lot
holders, but of all the country ground,and redo-
lent of nothtog bragoose ducg and butard um-
ainile, it le an absurd pretence to set it up swan
obstacle:to the operations ofa work like thatof
the Chia and Penns, Tants Railroad Company,
one difieriost stupendous improvements of thespiv:7,lld who constitute thee* Commoners;
whether they'lnolnde the 'owners of inlots only
or the owner* of, the outlets also, or the resident,
of the city or the county, or of the wholeBtate,
Ls yet tobe ascertained. All,we kcow Is, that
the owner ofa part of an inlot, is as much en*.
tled,to the Common ag, the ow er of a whole
lot; end that the numher of Commoners is oe
dilly increasing with-the ,eubdivisiona .of pro-
perty, that shortly, if all-the claimants'. should
Au owners of cows, and Jugs, and horses andgeeee, that the Commonsblaanimals will not be
able to -stand upon the ;toted. Now what is
the nature of such a right, arid how could such
s‘ paltry unappreciable 'commodity of breware,
per,' sulks a great irreparableand geluous irk
Jury, -and cell forth suck 111 array Cr indus-
try and lire, unless that the Attire coatidered
that the injury to property; is in an hatirie ratio
to its value..._ .

The Judge dwells wlth_extdtstion upon the In-
alienability of the rights of. Common.u if such
rights were not as subordinate to the Eminent
Domain as cry ether. If the State Dan eppro-
prime topublic use the land which is Wiest to
Common, why should this profit,' which is col-
lateral to the land, !teeny obstacle to snob ap-
propriation. If she can appropriate the sea-
.stance, must not the modes and accidents of the
nobstance yield to the aostrelgaty ef the Com-
moewealth also?
II by the nixie% of the lead Itself the Com-

mon le duiturbed or destroyed, undoubtedly there
should De compensation made for the injury, if
may ti dour but with such a tighten the one
hand," snob immenselaterals of the people MI
As other, can they ask withMy form far so ex.
trandlegry a remedy as an lojunition. . -•

The ergnment of the Judge is, that because
the Company bad neglected to halm up and had
out all these Commoners, and,file descriptions of
their indefinable' interests, and toptosare rat-
ansfrom all of them, that any omitted one; et
this innumerable, undefinable, steadily increas-
ing,- and widely scattered body of all nations
and every ocutplexiou, mightputs stop to the
operations of the greet work In which the Com-
pany Is engaged, and check or abolish the trade
and business of the whole community, and that
this magalfinnt wok of genius and enterprise
authorised by the mighty States of Ohio and
Petuosylvanis, and annleaced in by the Ciry cf
Allegheny, the owner of the soil must bedecla•
red a =Mance .forsooth, and that this iet , of
building this platform, would be etch a great,
irreparable and grievous miachief to the depart.:
curing upon camomile sad that 'perdu of poly.
gonum,oiled smartweed, of any cow or pig or
!oath which the oompleinant might be owner of,
se to demand the extraordinary and arbitrary
interposition cf a special injunction. - '

Now suppose that the Company neglected to
pay any single one of all this man ci etridefltur
hie, innumerable, and untUaboverable host of
Commoners, and Los feted no deeeription of his
interest, is the Company and her building 'gen-

erally a redeem*, and are their operations on
this isooonot to-be sesomid to be *awful? It
seems to me that no one, net mad with toomuch
learning;or blinded by the bins of legal tore,
maid -come tosuchannolusion, and imagine that
the omission to pay one single one of all these
Commoners, and there was but in' society one
who wig making any complete!, was a case for
Chancery to Interpose, when the right effected
was so trifling, and tie- probable inconvenience
to the pabilo and the Company 'might be so
great.

Bat was the Company in fault Innot tirade;
scripting of the interests andrights of the Corn-
manes, assuming that they were ascertainable.
The Company ts authorised "to enter upon any
land for theipurpose of examining"ka, and to
...appropriate as- meek therm/ as may be neeee-sae for Its Bail Road,-including trioki, depots,
de , loo.," and the dot requires the Company to
" depoeite with the Clerk of the Court. where
the iota be, a descriptionsof the riptia end inter.
este intended to be appropriated, and such Lends,
rights and Interests, 'hall belong to sell Com-pany to sea for the purposespcolfied.". This the
Company did not do, and therefere, bi the oplet:

' ion of /wigs Shannon, the is a troepaeser, and
her great work is a nuisance." ' The Courtnever
stepped to enquire whether a right offoommon
was ..• right or interest" susceptible of snob a
" description " The Art evidently, points to
such descriptions as may bedesignated by 6°l=-

1 dales, such as aright of way, a right toi mill-
dam or a mine, the limits of whlch may 'toe tea;
cod on the ground. But Is it not very gni:Mien-seifthenot contemplateda 'descriptionof'a

ing collateral try thelaid; athing that extendedtl.ler the whole hundred saes and could ado:Alit
no limits whatever, less thin the bounds of tee
Commonground itself. Thenhow would Vintle- 1bribe 11l . Attila t• Should not the Court !thee
hesitated'a moment to ascertsin mhat persons
such description should eminent as owners=
Who are ,they f 'where are they t' To Dive Inn:
muted them would have' baffled "all' human
effort The Ant never purpeseil a denriptlon of
each a right There is not truth another right
of,Oommon, I venture.to any; onthefen of the
earth that is both appendant and-appurtenant, ,
and.without stint, not'only as to this nouither end
nature of the animate to be depsetuied, bet as
torho toombera or "locality ofthe owners. . A
right which is set4ragueand undefinable, that It
had been:a Unwind times better for sesta and
city.botb, if. the Supreme Courtbad • declared it
too uninteltigible to • be supported. It was a
waste, in My .;simple apPrehensiou, of Maniasand labor, to prove tloo owners of inlots had a
right of Common, or that the vested tights of
the titian -in the Coalmen or Li any thing else
are inalienable, and that the Statenor County
could divert auch-rights, or any other rights,
against the omen of theowners withoutono,
pensation But tbe Judgefeeems to think then*
is lomethlng magical and intangible instight of 1common beyond all other property. The ether 1
rueteneo set Up, that the complainant wan die-
tnrbed in the enjoyment of his lot No. 8 by the
noise of loading and unlondirig at freight, the'
rettlog of carriages, the lowing of thole, andthe bleating of calves and sheep, is equally unrtenable as Is ground for em tojunadon,,howevergreat and annoying those anises iere,-or haw
much emir they depreciated the value of hisproperty.. No part of this lot,wan occupied by
the Company, and surely those dwelling In the

'neighborhood of s tail road depot have no,
tan complain of the disturbson they may sulfa.from the legitimatebutane of theroad. -

,Theroad was lawfully established and pureci-ing Iti lawful ocimpatlon,-and it waste wasteful
effort toshow that the City did not, by a regular_
ordinance, authorize the Railroad Company to
an the Commonfor theirrend. Whit odds did
that make I. If the- contest had been between,
the Cityend the Rained COmpany, there might
have been some propriety and same Inthe pro-
position; but the City is not complaining.... She

1 has Moodby tied permitted the Company ta- pro;
nod ; she has soOlairthed sod la notaoquiescing,
end lands- toacquiesce la the nee of-.the Com-
mon ground by 9te.ltalltotdCompai4; angpre.
bible by such eoquineence has .prieluded her
self from future resistance to Bush. rase.' -But 1that tenet • gradients the cease; and is ea....!wady •wens of sea and landorantteageoltyIn the Judge to change the extent and nature ofItherights of the Commoners, or tlegenfir,ef theCoUtiolls over them, as the Clay is an entire
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stranger I, all this =test raised by the Bill.

owa blaming that the Company neglected thet .
perepiaitea required by her sat of incorpore-tiLo, shot the's?. Ste State or the City hare
had their lands iithin the Common groand ta-
kontrom them, bet neithei the Stara nor the
City complaint; the one has authorial! the pro-
ceedings of .the Company, the other has regal.
stood Ind 'Omits hemall satisfied. As to them '
the Company is -lawful. their ,prooeciings.are - -

Ilintel;and it Is to extraordinary assumption in
the Court tosay they are °Mermen " _ ,_

,8o far as regards the public, aerials tattleacquieecence. They know thata greatand per- • '
raiment advantage has been conferred uponI' them by this munificent work, and In the elo- •
picot lazignage of the late lamented. ChiefJai-nee, .Itigh above this etude the impregnable '
petition thata railway oompuy is a purchaser,
in tionalderotion of public acoommodation and
convenience, of the cultism possession of the
groundPalcifor to the proprietors of It" The
ground reset 'ad for a commonbelonged to the
Idtate, and her right over it, as venni, our
right ot common, by virtue of the emlnentlideo,',c,!..
mein as the sovereign power, wu unqueetiotia:
ble. If he had traneferred to the city sither`
right to,flie collo!the commoa graand,whiatt may -
be, partitioned, the oftybas ecade virtually by her
aceolineeece to the Company, a grant at het tl-no: The State iind City, then, have authorised.,
bra direct great, br by a full sequiecoence,Lthe- - '

gm of the common ground by the Company, andander this authority and license the Cianpanyhu taken'and used the groundas a railroad.Nollehehas a'right to complain but the city.that &plot was totfiled;sed the ground not paldfor. teti-ertrriely 'doubtful if a plot ofdescription Of a common chola be filed, and the
-

law did not probably contemplate It, orrhe fei.citing out the enormou male of commoners- tooffer them compensation. .They had their reme,drfor,&Mtge ,. and thershoull hove beet left •
to ti. The right of 'common was too Paltry a -

right to deserve snob an elaborate effort, and'
such a dangerous. arbitrary -end- netionedinui,
family as that of lojunotion, and the owners ofMiiatiguous Iproperty have no right to complain aof the lawful exercise of the fraaehlus of theCoropeny ia their neighborhood, however annoy-
ingsuch exercise may be. Itseems tome, then.. -
fore, that this mighty ebulition titter all but

t•mrest toned'
toWaft,"Lath.. erto !llama •fir." . •

Bat there wu one fatal objection to the bill
andprOer that the Court gravely overlooked, the
complainant did not show myfejory to hit. en,
joyment of-common; he did not ahoy that he -

nod any beset to 001117201; or that he seer had
aoye or intended. to hare my. Ile eholeid a
more asked right,withoat &by legal irjory what; •

ever demandiog the interpoaition et the Genet,'
• e T. 3
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