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The following is the opinion of Senator

Trunball ip tha' jmpespchoseat ~cdse, fled
Saturday, May 16. °

»To_ do'impartial jastice in all things ap-
pertaining’to the present.. trial, according
to the Constitution and’ laws is the duty
imposed on each Senator by the position
he holds and the oath he has taken, and

be who falters in/<iha  discbarge of that |

duty, either from persoual’or party con.
. siderations; is-unworthy his ‘position, and
merits the scorn and contempt of all just
meny: ;o™ o;prealy s Saalion
e question to “be " decided is not
whether. Andrew Johnson is a proper per-
son to fill ‘the " Presidential ' office,. mor
‘whether it is fit that he_should remain in
it, oor, indéed;: whether he has violated
the Constitution ‘and_laws -in other re-
spects than those alleged against him. As
well might any ‘other fifiy four persons
.take upon themselves by violence to.rid
-the country of Andrew - Johnson-because
they believed hima bad manas to call

”

-upon fifty four Senstors, in violation of
their sworn dity, to ceavict and.depose

him for any other cayses than those al-
leged in the-articles of impeachment. - Ae
well mi%}ll.t, any citizén take thelaw into
his own hands, and become its execation-
‘ery a3 to ssk'the Senate to conyict outside
.of the -case. ‘made: 'To éauction such a
principle ‘would be destractive of all law
-and all liberty worth the name, sinco lib-
arty uoregulated by law is but another
name for anarchy.
& sUnfir far Presidént . ns Ahe peplé may
regard Andrew -Johnson, aud much as
they may desire his removal, in a legal
and congtitutionaf way, all savé’thé un-
principled .and, depraved would brand
with igffa}py;gug,“cpulempt the name of
any Sénator who should violate hissworn
convictions of duty to accomplish such a
result. ‘
Keeping in view the principles by
which, as honest men, we are to be gui-
ded, let us inquire what the case is. -
The-first article charges Apdrew John-
son, President ot the United States, with’
uolawfully issuing: an *ordér, while the
Sensate was in session, and without its ad-
vice and consént, with the,intent to re-
move Edwia M. Sianton from the office of
Secretary ‘for the Department of war,
contrary to the Constitation and the “act
regulating the tenare of certain civil offi-
cea” passed March 2, 1867. ‘It willbe
obsarved that this articla.dees not charge
a removal of  the Sécretary, bot only'an
intent to rcmove, which is' not made’an
offense by the tenure of office act or any
other statute, .but, treating it asif the
President's order. bad been obeyed, and
an actual removal had taken place, would

sach removal, had it- been consummated,}

have been a violation of  the Constitation
irrespective of the teuure of office act ?
The ques@n of the power toremove fram
office arase in. 1789, in the first Coogress
which assembled under the Constituation,
and except as tooffices wlidse tenure was
fixed by-that instrument, was then recog-
nized a3 belonging to the President; but
whether as a_constitational right, or one
which the Congress might confer, was left
an open question.
tion by the Congress of 1789,.every Pres-
ident, from thid: day, till' 1867, had exer-
ciged this power of removal, and its exer-
cise daring all that time had 'been acqui-
esced in by the other departments of Lhe
government, both legislative and judicial.
Nor wids this power of . removal by the
President exercised only in "the recesi‘of
the Senate, as some have sapposed, but it
was frequently exercised’ when the Senate
was in session, and without i's consent.-

Indeed, there is not an instance on rec-
ord prior tp the passage of the tenure of
office act, io which tbe cousent of the Sen-
ate had been invoked -simply for the re-
moval of an officer. It is appointimentsto
and‘not removals from office that the
Constitutionréquires 10 be made ‘by and
with the advice ani .consent of the Sen-
ate.'« t is trae that an appointment-to an
office, when the appointee becomes duly
qualified, authorizes him.to onst. the.prior
incombent, if there be one, and io that way
effects bis removal; but this.is a different
thing from a simple removal. * The Con-
stitation makes no " distinction between
the power of the Prezident 1o reinovedu-
ring the recess -and the . sedsions of -the
Bebate, nor has ’ there . beén any .in prac:
tice. The elder Adams, on the: 12th' of
December, 1800, the Senate baving been:
in-sessioti--from - the 17th of November
med'm‘g;'in’a commainication té Tiniothy,
heréby discharged from: an;_;.:'_funhe_r_ ser-
vite a8 Secretary -of:State’”  Here wis a
i issal of - Cabinet officer by

Senats,

the Presideot,; while'th
session, spd. withont its con

and.without 1tsC sent.: ‘L2810 |
snswer to say that. President “Adams the:

same day nomigsted:
tary. of State.in -placsio
“Pickering, removed.”. > -
:~The nomivation of 2. person -for an.of-
fice does not, and xever did; pfféot the fe-
moval of: an’ incumbent, Aud*’guch “jn-
cambent, nnless rémoved by a distinet or-
der, holds on till:the nominee is: confirm-
ed-and qualified::  The Senste-mightuev-’
er have: given'its advice -and couseit. $o.
the sppointment, of Jobu Matshall;and did-

_ not in fact do's0.until. the following day.
Tbe: removal of-Pickerivg was complete
before Marshall was nominated to thSen.

John Marsball 10 be.
f i\“;m \Y

Under this recogui-|{ P

- 1 to-be, change the.law. so far as’ it related
110 a Stcretaryilhen in office by virtue of

by
il

| President

N 0% 8| A A D
ate, asthe.message nominating him shows;
but whether . this was 8o or . not we all
koow thata person.in office.. ia ‘never res
moved, by the;mere. nominatipnof - a suc-
L L T T B R

Thomas Kastin, Navy Agent at Pensa.
oola, was removed ; from office by Presi
dept Van Buren on the 19th of Decem-
ber, 1840, while the Senate wasin sessiop,
and the office the same day. placed, tem-
porarily io charge of Dudley Walker, and
it was, not. till the 5th of. January follow.
ing that George Johuson .wae, by and
with the advice and. consent. of the Sen-
ate, appointed Navy Agent .to sicceed
Eﬁ_s"in" e A A

Jung' 20,1864, and while the. Senate
was in session, President Lincolu, remov-
ed Isaac Henderson, Navy.agent at New
York,an officer appoioted by and with
the advice and consent of the Senate, and
placed the, office in charge temporanily of
-Paymaster Jahn D. Gibson, .

. Isanc, V. Fowler, . postmaster at New
York; Samuel F. Marks, Postmaster. at
New Orleans, and Mitchell Stever, post-
master at Milwaukee, all ¢f whom bad
previously ben appointed by and with the
advice and congent of the Senate, were sev-
erally removed by the President during
the sessions of the senate in 1860 and 1861,
1he offices pla¢editemporatily in chatrgp ol
special agents, and- it was not till some
tinte after. the. removals that . nominations
were made to fill the vacancies.

. /Otther cases, during other administra-
tions, might be referred to, but .these are
sufficient to show that removals from office
by ‘the President during the session of
the Senate have heen no unusuel thing in
the history ot the Government.

Of:the power of Congiess Lo defioe the
tenure of . the offices it establishes and
make them detarminable,” either a1 the
will .of the President alone, of . the Presi.
dent and Senate jogether, or at the expi-
ration of a fixed period, I entertain no
doubt., The Coustitntion is silent on the
ggbject of removals exces;t by impeach-
tent, which it must be admitted only ap-
plies toremovals for crimes and misde-
meanors, and if tho Constitution admits of
removils in no other way, then a person
once in office woald hold for life unless
impeached, a construction which all would
admit to be inadmissible under our form
of government., The right of removal
mnst, then, exist somewhere.. The first
Congress, in the creation. of the Depart-
ment of War,.in 1789, recognized jt ag
existing in_the| President, by providing
that the chief clerk should perform thedu-
ties of the principal officer, called 3 Secre-
tary, “ whenever thesaid principal officer
shall be removéd from office by the Pres-
ident of the United States, or in any oth-
er case of vacancy.” Under this act the
power of the President to remove the Sec-
retary of War, either during the recess cr
session of the. Senate, is- manifest. The
law makes no distinction .in that respect,
and whether, it was an inberent power be-
longing to the Presidept, under the Con-
stitutiay as ‘President, . or was , derived
from the statute creating the office, is not
material 8o far as relates to the power of
the President to remove that officer.

_ 'This continued to be the law until the
assage of the, tenure of office act, March
2, 1867; and bad the President issued the
order for the removal .of the Secietary of
war prior to the passage of thatact, it
would hardly be contended by amy one
that, in.so doing, he violated anylaw,
covetitutional’ or statutory. The aet of
March 2, 1867, was passed to correct the
previous practice, and -had ther¢ been no
such practice there would have been no
‘occasion for sach 'a’law. Did ‘that act,
iconstitutional and yalid,sas it -is believed

ag appointment made bya former president
daringa Presidential térm wlgi’ch ended
March 4,:1865 2 :

- “The languageé of the first ‘section of the
acL sy ~ F T P T
_. %That every person holding apy eivil’
office to,which'he has been; appoioted by
and with the advice and consent.of the
Senate, and every-person -who shall here:
afier be appointéd to afiy sach office, and
shall become ‘duly guslified’ to act theréin,
15 und shall be entittéd  to hold such office
until 4 successof shall have been:in:like
maaner appointed and “duly qualified ex-

A -

ceptag herein otberwise provided . Pro-
vided,: Thot, the Secretaries of State, of the
fFredsury, of War,:of the Navy, andof the
Thterior, thie Postuiaster Generalyand the
Attorney: General, shalli-hold their offices
réspectively for:sod -dtiring:the. term of
the President by whom sthey -may have
béén oppointed]and. onie month thereafier,
subject to removal byand with the advice
ﬁnﬁcdnsentvoﬁtﬁe-&pgw.” -
M. Lhacola/ /by -4ud ‘with' the ‘adVice
D fl;pbsé’giﬁ}dh)l?efSéﬁﬁte;“ﬁpboin’fed ‘Me.
Beeretary of War lon' the 15ihof
€62 and < commissioned him to
flice ** diitifig-the pleasare of the
éosident of the Uniled Biaresforthe time
beinjr | ‘He "Was' mever “resppointedy ei--
thigr by Mr. Lincoln dfter his*-re ¢lection,
‘6r/by Mr.” Johnson' sibee :Mr.?Eincoin’s.
death. The continaange of Mr. Siasiton
in pfiice by Mr, Lincoln; after bis:second
tbrm cammenged, and by Mr. Jobnson
seriMe.. Lincoly’s  death, cannot.:
stped 88 8. 1é -appoint
erm, becanse’the .worll . *.appajnted:
hereausp of office.act most bp constrped

o d

peTHy

anuar
fild e

enito.the opher. enumerated officérs.
1 one:think, in case

|for 8o
ti| gvail b o1.the ! e
| curing 1o Begrétaries. b, certaintenure of

only b made by gud with the advice and l
consent of the Nendte, The term of the
President by wliom™ Mr. Stanton was ap-
pointed, and_thg;one month thereafter,
expired pearly §Wo years before the pas-
sage of the tenutq of office act. Tt will
not do to say that Uecause Mr. Lincoln
was elected for a° é‘é@én;i termm that there-
fore.the term of the'Eresident by whom
Mr. Stanton was appdnted has not ex-
pired. The fact that Mr. Lincoln was his
own successor in 1865 ‘did pot make the
two terms one any more than if any other
person had succeeded bim; and were he
now alive the Presidential“term durin
-which he appointed Mr. Stariton, woul
long since have expired. ButMr. Lincoln
in fact, deceased soon after ¢his second
term commenced, and, was succeeded by
the Vice President, elected for the same
ter, on whom the office of Pregident
was by the Constitution devolved. 7.:

" Juhas been argued that this is Mr: Lin-
colu’s term.  If this be so, it is his second
rerm, and not the term duriog which Mw
Stanton was appointed; but if this be Mr.
Lincolu's and not Mr. Johnson’s term,
when will the * term of the President”
by whom Mr, Browning and the other
Cabinet officers appointed since Mr. Lin-
coln’s death expire ? Mr. Lincoln pever
appointed them, and if they are to bold
«during the term of the President by
whom they were appointed and for one’
month thereafter” they  hold indefinitely,
because, accordiog 1o thig theory, Mr.
Johnson, ‘the President by whom they-

were appointed, never had a term, and we
have the anomaly of a personon whom the
office of President is devolved, and who is
imprached as Presicent, and whom' ‘the
Senate js asked to convict as DPresideat,
who has o term of office. The clause of
the Consiitution which declares that'the
President * shall hold his oflice during the
term of four years” does not mean that
the person holding the office shall not die,
resign, or be removed during that period,
but to fix a térm or limit daring which he
may, but beyond which he cannot hold
the office. If he die, resign, or be remov-
ed in the meantime, manifestly the term,
go far as he is concerned, has come to an
end. The term of the Presidential office
is four years, but the Constitution ex-
pressly provides that different persons
may fill the office during that period, and
in popular language it is called the term
of the person who happens for the time
being to be inthe office. Itis just asim-

ossible for Mr. Stanton to naw serveas

ecretary of War for the term of the Pres-
ident by whom he was appointed as it is
for Mr. Lincoln to serve out the secoud
term for which he was clected. Both the
presidential term of the President who ap-
pointed Mr. Stanton and the person who
made the appointment have passed away,
uever to retorn; but the Presidential of-
fice remains, filled, however, by another
person, and not Mr. Lincoln.

It being apparent that so much of the
proviso 1o the first section of the tepure
of civil office act of March 2, 1867, as au-
thorizes the Secretary of war to hold the
office for and during the term of the Pres-
ident by whom be was appointed is inap-
plicable 1o the case of Mr. Stanton, by
what tenure did he hold the office on the
21st, of February last, when the President
issued the order for his removal ?

Originally appointed to_hold office du-
ring the pleasure of the President for the
time being, and as bas already been shown
removable at the will of the President,
according to the act of 1789, there would
seem to Ee no escape from the epnclusion
that the President had ‘theright to issue
the order for his removal.” "It has, howev-
er, been insisted that if the proviso which
secures to the Secretaries the right to-bold
their respectiye offices during the term of
the President by whom ‘they may 'have
been appointed and for -one month there-
after does not - émbrace Mr. Stantou, be-
caiseMr: FJohuson'did not appoint him,
thatihen, as'5 «civil officer, be'is within
the body of the first’ section of theact,
and entitled to hold‘his office until by and
with the advice and: cousent of the Ben-
ate a successor shall have been appointed
and duly qualified. . Not so; for the rea-
son that the.body of the first. section can
have no reference to the teure of an office
expressly. excepted from it by the words,.
“except asherein otherwise provided,”and
the provision which follows, fixing a dif-
ferent tenure;for, the. Secretary of war,
Can any.one doubt that tbe law was in-
tended to make;and does make(a distino-
tion between the tepure of office given to
the seclaries and that given to gther givil
officers.? . How, then,.can it be said that
the tenures.are the same, or the same as
to any. particular Secretaries? o

The meaning of the section, is not dif-
ferent from what it would.be if instead of
the.words “ every person holding any.civ-
il office,” there -had been  iuserted  the
words " diarshal, district - attorney, post-
ter, and 8o -on, enumeratingand fixing the
tenure of all other civil officers except the
Secretaries, and -then-had proceeded to
enumerate the different Secretaries and fix
for them a different:tenure from that giv-

ﬁa.d
thns written, ‘would any
a_particnlar. Seoretary

me..personal Feason. was-unable to
i

the section heen

.

meelf of the benéfit of the law se-

‘ha:would _therefore hayé fhe

't mesn'a legal sppoiptment, which.conld

9 L he:would therelore haye the
ﬁ?ﬁ?é?& bepefit of the law’in “Which

Secretaries were not ientioned, securing-
to marghals and othersa different tenure
of office? The object of an exception or
proviso in a statate is to limit’ or take
something out of the body of the act, and
is ugnally resorted to for convenience, 283
Briefer mode of declaring the objéct than
to enumerate ‘everything embraced in the
gereral terms of the act, and then pro-
vide for the excepted matter. The fact
that the terms of the proviso which fix the
tenure of office of all Secretaries are such
that a particular Secretary for reasons per-
sonal to himself, cannot take advantage of
them, does not operate to take from the
proviso the office of a Secretary, and the
tenure attached to it, and transfer them
to the body of the section which provides
a tenure for holding office from which the
office of Secretary is expressly excepted.

Laying out of view what was said at
the time of the passage of the tenure of
office act, as to its not interfering with
Mr. Jobuson’s right to remove the Secre-
taries appointed by “his predecessor, and

1the unreasonableness of a construction of

tha act -which would secure them in office
longerthan the Secretaries he had himself
appointed, and fasten them for life on all
future Presidents, unless the Senate con-
cented to the'sppointment of successors,
the codclnsion’ge,e‘ms inevitable, from the
terms of the tent# of - office act itself that
the President’s right to remove’ Stgmon,
the Secretary of war;appointed by his pre-
decessor, i not affected by it, and that,
havingithe authority to remove that offi-
cer under the act of 1789, he'did not vio-
late either the constitution or aby statute
in issuing (he order for that purpose. But
even if a different construction -could be
put upon the law, I conld never corsént,
to convict the Chief Magistrate of a great
people of a bigh misdemeanor, and re-
move him from office for a misconstruc-
tion of what must be admitted to be a
doubtful stutute, and particularly when
the miscanstruction was the same put up-
on it by the authors of the law at the time
of its passage. .

The second -article charges that the
President, in violation of the Constitution
and contrary to the tenure of office act,
and with intent to violate the same issued
to Lorenzo Thomas a letter of authority
empowering him to aect as Secretary of
war ad interim, there being no vacaney in
the office of Secretary of war. There is
nothing in the tenure of office act, or any
other statute,. prohibiting the issning of
such letter, much less makiog it a crime
or misdemeanor.. The most that can be
said is that it was issued without authori-
ty of law. -

The Senate is required to pass judgment
upon each article separately, and each
must stand or fall by itself. There is vo
allegation in this article of any design or
attemps to use the lettes of authority, or
that any harm came from it; and any Sen-
ator might well hesitate tofind the Presi-
dent guilty of a high misdemeanor for
simply issuing such a letter, although is-
sued without authority of law. The proof,
however, shows that the letter was 1ssned
by the President in connection with the
order for the removal of Mr. Stanton,
which; as has already been shown, wasa
valid order. The quesiion, then, arises
whether the President was guilty of a
high misdemeanor in issuing to the Adju-
tant General of the Army a letter author-
izing bim, in view of the contemplated va-
cancy, temporarily to discharge the du-
ties of Secretary of war. -

Mr. Trumbull bere quoted the several
statutes providing for the temporary dis-
charge of the duties of an office by some
other person in case of a vacaney, or when
the officer bimselt is’ upable” to" perform
thom. oo L T
" These statutes contain all thelegislation
of Congress, on the subject. to which they
relate. It has been insisted .that, . inas-
much as under the act of 1863 the Presi-
dent had po autbority to designate any
other person to Eerform the duties of sec-
retary of war than an officer in that or
some of the ather executive -departments,
and then in case of vacancy tosupply such
ouly as are occasioned by-death or resig.
pation, his designation of the Adjutant
General of the army to supply temporari-
ly a vacancy occasioned by remsval was
without authority, If the act of 1863 re-
pealed the act of 1795 this wonld doubt-
Jees be s0;.but if it did pot_ repeal it, then
the President clearly had the right, under
‘hat act,which provides for the temporary
discharge of the daties of secretary of war
in any vacancy by any. persop, to author-
ize General Thomas temporarily to-dis-
ccharge those duties,” The law of ‘1863,
‘embracing 28 it does all the departments,
and containing provisions from both the
previous statutes, may, however, be ¢on-
strned 1o’ embrice the wholé subject on
which it {reats, and operale as i repeal of
‘all prior ‘lawy’ on the same subjeet. Tt
must, However, be admiltéd that it is by

‘no méans clear ihat ‘the ‘act of 1863 doés
repiedl go mach of the fiet of 1795 as 'ad-
Iherjzés the President to provide for thd
temporary discharge of the daties of dn
office from which an ‘incumbént has béen
iremoved, or whose term of office bas ex-
pired bylimitation beforé-the "regualar ap-
pointiment of ashdeessor, ~ ' 1T

" Tt has " been argued “that  the tentre of
office act of March. 2, 1887, repesled both.
the aot of 1795 snd that of 1863, authori-

zitig this. Yymporars.: sopplying of vacan-
g b Dep e, b o o0 on

’ e
M A

tire misapprehension. The eighth section
of the tenureof-office act recoguizes that
authority by making . it the duty.of the
President, when such designations are
made, to notify the Secretary of the
Treasury thereof; and if any oneof the
Secretaries were to die or _resign to mor-
row, the authority of the President to de-
tail an officer in one of the -Departments
to temporarily perform  the duties of the
vacant office, under thie act of 1863, wonld
be unquestioned. This would not be the
appointment of an ofticer while the. Sen-
ate was in session without its cousent,
but simply directing a_-person already in
office to discharge emporarily, in no onc
case exceeding six months, the duties of
another office not then filled.

It is the issuing of a letter of authority
in respect to a removal, ' appointment, or
employment, “contrary to the provisions” of
the tenure af office act that is made a high
misdemeanor. As the order for the re.
moval of Mr. Stanton has already been
shown not to have been “contrary to the
provisions of this act” any letter of au-
thority in regard to it is not forbidden by
the sixth section thbereof

Admitting, however, that there was no
statute-in existence expressly authorizing

the President to designate the Adjutant
General of the Army temporarily to dis-
charge the dutiesof the office of Secretary
of war, made vacant by removal, till a sue-
cessor, whose nomination- was ' proposed
the next day, could be ' confirmed, does it
follow ‘that he was guilty ofa high misde-
“meanor in making such temporary desig-
ation when there was no law making it a
penal offense or probibiting it ? Prior to
1863, as Mr. Lincoln’s message shows,
thére wasno law authorizing these tem-
‘Potary designations in any other than the
threa Dapartments of State, Treasury, and
war; and'yet President Lincoln himself,
on the 22d of September 1862, prior to any
law anthorizing it; issued the followin
letter of aunthority appointing a Postmas-
ter General ad interim i

I hercby appoint 8t, John B. L. Skinncr, howacting
First Asalstant Postmaster General, to be acting Post.

master General ad énlerim, in pince of Huﬁ‘jiontgom-
ery Blair, now temporarily absent.
ARBRANAM LINCOLN.

W ashington, September 22, 1662

.To provide for temporary disabilities of
vacancies in the.Navy Department, and
for which no law at the time existed, Pres-.
ident Jackson, during his, adminjstration,
madeten different designations. or ap-
pointments of Secretaries of the Navy
ad inlerim. Similar od interim designa-
tions in the Navy Department were made
by Presidents Van Buren, Harrison, Ty-
ler, Polk, Fillmore, and others; and these
appointments were made indiscriminately
during the sessions of the Senate as well
as during its recess. As no law authori-
zing them existed at the time these ad in-
terim appointments were made in Lhe Na-
vy and Post office Departments, it mnst
be admitted that they were made withont
authority of law; and yet, who then tho't
or would now think, of impeaching for
high erimes and misdemeandorsthe Presi-
dents, who made them ?

Importance is sought to be given to the
passage by ihe Senate, before the im-
peachment articles were found by.the
Hense of Representatives, of the following
resolution @ -

“ Resolved, by the Senate of the United States, That un-
der the Constitution and laws of the United States, the
President has no power to remove the Sccretary of War
and dengnate any other ofiicer to perform the duties of

| that ofiice, ad interim™—

as if Senators sitting'as & Court on the

enced'in any degree by a resolution intro-
‘duced and ~hastily passed before no ad-
jourdment ou’ the very day the orders to
Stanton arid Thomas were issued.. Let
him‘who would be'governed by such con-
siderations in pagsing on the guilt or inno-
cenceé of the accused, and not by thelaw
and the facts as they have been developed
on the trial, shelter himself under such 3
resollition. I am sure ‘no honest man
could. " It is known: however, that' the
| resolution coupled the two things, the re-
moval of the Secretary of war and the
designation of an officer ad_inlerim, .to-
gether, 5o that those ‘who believed either
without authority were compelled to vote
for the resolution.

" My niderstanding at the time was, that
the act of 1868 repealed that 'of 1795 au-
thorising the "designation of’ a Secretary
of War ad interim in the place of a Secre-
tary removed, but 1 never entertained the
opibion that the President had not power
to remove the Segrétary of War appoint-
ed by Mr. “Lincoln during his® first term.
Believing the act of 1795 1o have been re-
pealed, I ‘was bound to vote that the
President hid no power under the law to
designate a Secretary of War ad interim
to fill'a vacanoy caused by removal, just
as ¥ would féel bound to vote for a reso-
lution that neither President Jackson vor
any of his snccessors ‘had the power, nn-
der the law to designate ad 'interimPost-
wiasters' Geveral or Sceretaries of the Na-
vy‘nad Taterior prior to the act of 1863;
but it by no means follows that they were
gailly of bigh orimes and misdemeanors
in making such temporary designatioos.
They acted” ‘without the shadow of statu-
tary authority in making sach sppoint-
meénts, e —_ :

Johnso. claims, sud pot without plaus-
ibility, that. he'had suthority under the
et ‘of 1795 to anthoriza the adjutant gen-

trial of the President for high ¢rimes and

pealed, even ther he simply aeted as his
predecessors bad done_with- the:actuies:
cence of the nation for forty years before;
Considering that the facts charged against
thé President i the™ second article dre §
no respect contrary to any provisions o
the terure of office-act; “that-they do not
constitute a misdemegnor, and dre ot for-
bidden by any statute ; that it is a matter
of grave doubt whether so much of the
pet of. 1795 a8 would expressly authorizd
the issuing of the letter of authority. tg
General Thomas is not in force, and ifit
is mot, that President Johnson still had -
the same aathority forissatng it as his pres
decessors had exercised” for many years
without, objection in the Navy, §nterioi'
and Postoffice departments, it is impossi-
ble for. me to hold bim guilty of a bi
misdemeanor under that article. To do
so would in my opinion be to disregard,
rather than recognize, that impartial jus- -
tice I am sworn to administer. . ;
What bas been said in regard to the

second article applies with ' equal force tg
the third and eighth articlés ; there beingt
no proof of an unlawful intent to control
the disbursements of the moneys appro-
propriated - for the military eervice; as
charged in the eighth article. t

- Articles four, five, six and seven, takelt
togéether, charge io substance that the
‘President conspired with Lorenzo Thom-
as and other persons with intent, by in-
timidation and threats, to prevent Edwin
M. Stanton from holding the office of Sed-
retary of War, and by force to seize, an
possess the property of the United States
in the department of war; also that he
conspired to do the same things contrary
to the tenure of office act, without sy al-
legation of force or threats, The record
contains no sufficient proof of the intimi-
dation, threats, or force charged; and as
the President bad, ih my opinion, a right
to.remove Mr. Stanton, his, order for that
purpose, as also toGeneral Thomas

g i take possession, both peacefully issued,

‘havé in my judgment none of the elé-
ments of a conspiracy about them. i
. 'The ninth artigle, known;as the Emory -
article, is wholly unsupportéd by ev¥i:
dence. - : T o
The tenth article, ' relating to the
speeches of the President, is substantially
praven, but .the speeches, although. dis-
creditable to the high. office lie holds, d»
not in my opinion afford just ground for
impeachment. S
" So much of the eleventh article as re-
‘August 18, 1866, is disposed of - by what
hins been said on the tenth article.
... The only proof to sustain the allegation
‘of unlawfully devising means’ to prevent
Edwin M. Stanton from resuming the of-
fice-of Secretary of War is to be found in
3, Jetter from the President to Gen. Grant,
dated Feb. 10, 1858, written long afier
Mr. Stanton had been restored. This let-
ier, referring to a controversy Letween
the President and General Grant in regard
to certain communications, oral and ‘writ-
ten, which had passed between them,
shows that it was the President’s intent,
in case the Senate did not concur in Stan-
ton’s suspension, to resort to the courts
to get possession of the War Department,
with a view of obtaining a judicisl decis-
jon on the validity of the tenure of office
act; but the intention was never carried
out ; and Stanton tock possessiou by the
voluntary surrender of the office by Gen.
Grant. Was this intent or purpose of the
President to obtain a judicial decision in

misdemeanors would: feel ‘bound or influ-

1y reagon aod :judgment ‘tell'me is the

the only way.then practicable a high mis-
demeanor? .. - . :

Tt is not necessary to,ingtire . whetber
the President would have "been justified
in carrying his intention -into effect.” It
was not done, and his entertaining anin-
tention to do it; constituted, in my opin-
ioh, no offense. There ig, however, to my
mind another conclusive answer to this
charge in the eleventh article. The Presi-
dent; in my view, had authority to remove
Mr. Stanton, and this being o, he could
by removal at auy time bave lawfully kept
him from again taking possession of the
office. R -

Thero is no proof to sustain the other
charges of the article. In coming to the
conclusion that the President is not guil-
ty of avy of the high crimes 'and misde-
meanors with which he stands charged, I
have endeavored to be governed by the
cnse made without reference to any acts of
his ‘not contained in the record, and with.
out giviog the Jeast heed to thie clamor of
intemperate zealots who demand .the con-
viction of Aundrew Johnson as . a -test of
party faith, or seek' to identify with or
mako respousible for’ his acts /those whoy
from convictions of duty, feel compelled
on thie case mide to vote' Tor his acquit-
tal.. ' T R
. His speeches, and the general: course. of
his administration, have beenas distaste.
ful to e 28 to- any one. .If the question
was, is Andrew Johnson a fit person for
President ? ['shonld answer no; bat it is
not.a paity question, nor.upon Andrew
Johnson's deeds  and acts, except go far
as they are made to appear in the record,
that I am to decide. . =
 Poioful ds it'is to disagree with so ma-
ny political associates and friends whose,
vorniscientions convictions have led themt
to a different result, I must,:névertheless, .
in.the discharge of the high responsibility-
under. which I act, be governed- by ‘'what

oal te parform temporatily the dati¢s of
! gréfi't‘gh?‘;rb?%ag i "B if that ao'rwdpg 5%’.1
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