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The Mason and Slidell Case.
|

OF THE ENGLISH MINISTER AND?
SECRETARY SEWARD. .
B T |

ill be found the corrgspondence be- |
B‘elot‘;ewlliriti(:h \linister and Secretary Sew-
e it may be inferred that the

ard from which 1 ' !
dificulty between this country avd Eogland

are amicably settled :— Lagid
EARL RUSSELL TO LORD LY O.\.q
Forergy OFrice, Nov 30, 1861.
The Lord Leons, K. O B., &<, dc, d&e
My Lorn— ln':‘”:z(‘!\‘“_"f R
tore has reached ber Majesty’s Government
This intelligence was conveyed orﬁ:-mIIy to
the kuowledge of the Adamiralty by C omman-
der Williams, agent for mails oo board the
econtract steamer Treat,
o ¢ 1
¢ apprars from the letter of Commander
Williams, dated * Royal Mail Contract Pack-
et Trent, at Sea, Novewber 9,” that the Trent
j,,f[ Havana on the Tth inst | with her Majes
tv's mails for Eogland, haviog on board nn-
merous passengers.  Commander Williams
aates that shortly after noon on the Sth a
geamer baving the appearance of a man-of
not showing colors. was observed
aiead. On nearing her at 1. 15 P M. she
ired & round shot from her pivot gun  across
ws of the Trent, and showed American
rs While the Treat was approaching her
Jowly the American vessel discharzed a shell
seross the bows of the Trent, exploding half
scanle'slength ahead  Tae Treav theu stop
i and an officer with a large armed guard
of marines boarded her. The officer demand
and, comphance

LETTERS

war, bat

od a list of
with trs demand being refused, the officer said
he had orders to arrest Messrs. Mason and
Qidel. Macfarland and KEustis, and that he

f formation of their being passengers
While some parley was going
this matter Mr. Shdell stepped for
American officer that the
faar per<ons he had named were then standing
before im  The Commander of the Treat

the passengers ;

I'rent

ward and told the

and Commander Williams protested against
t taking 'U}' force out of the Trent
thes r passengers, then under the protec-
tion of the British flag  Bat the San Jacinto
was 4t tha = ouly two hundred yards from
the T » ship's company at quarters, her
ports open, aud tompions out.  Resistance was
therefore cut of the guestion, and the four

geutlemen before named were forcibly taken
A further demand was made
that the Commander of the Trent should pro-
eed on voard the San Jaeinto, but he said he
woald not go uniess foreibly compelled like-
wise, and this demand was not insisted apon
It thus bappens that certain individoals
ave been forcibly taken from oun hoard a Brit
sh veese!, the ship of & neatral Power, while
sach vessel was pursuing alawfal and innocent
voyage—at act of violance which was an af-
front to the British flag and a violation of in-
ternational law
Her Majesty's Government, bearing in mind
the friendly relations which have long sabsist-
«l betweea Great Sritain land the United
States, are willing to believe that the United
sates naval officer who committed the aggres-
sion was uot acting in compliaoee with any au-
v from bis Government, or that if he
eived himself to be so anthorizad, he great-
v misunderstood the instructions which he had
For the Government of the United
Niates most be fully aware that the British
Government coald not allow such an affront
to the nationsal honor to ,pass withouot full re-
psration, and Her Majesty’s Government are
mnwilhing to believe that it could be the delib-
ition of the Goveroment of the Uuit-
ed Ntatea nonecessarily to foree inte discussion
between the two Governments, 8 guestion of
s0 grave a character, and with regard to which
the whole British nation woald be sure 2o en
f !_\' U( f:uf-x g
Her M A_""\‘.i Government, therefore, trost
t the matter shall have been br aght
i=r the consideration of the Government of
the United States that Government will, of its
wo sccord, offer to the British Government
h redress as alone could satisfy the British
"stion, namely, the liberation of the four g2n-
i beir delivery to your Lordship, in
ey agaio be placed suder Brit-
¥ protection, and a suitable apology for the
o which has been committed
be offered by Mr
m will propse them to him
Yoa gre at liberty to read this dispateh to
'ie Xeererary of State, and, if he shall desire
*' give him a copy of it
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. 1'0 these terms not
Seward ¢

Rossgre

MR SEWARD TO LORD LYONS,
DEPARTMENT oF STATE, )
Washington, Dec. 26, inad {

4% lugit Homorable Lord Lyons, &c., §c
— Earl Rassell’s aespatch of No
Mber J 3 copy of which you tuve feft

Y me at my request, is of the following ef-

ey " \
5 ot 8 lefler of Commander Williams, dat |
+ Lwfal Mail Contract Packet Boat Treot

ﬂ'su November 9th, states that that vessel |
#L Havass ou the Tth of November, with |
.“ * Majesty's mails for F.-gfm:lt baviog oo |
/imerogs passengers.. Shortly sfter |

_ the 8th of November, the United
_ es war steamer Saa Jacioto, Capt. Wilkes !
" fhowiag colors, was observed ahead That |
Seser, oo being neared by the Treat, 8t oue |
XK Liteen minu es in the afternoon, fired a |
u / shot from 8 pivot gun scross her bows, '
“; show(d American colors. While the Trent |
t.!‘r‘\l‘}u’u&cbmg slowly towards the San Ja- |
“' >ne‘ Uischarged a shell across the Treot's |
- S, which exploded at half a eable’s leagth
ore her. The Trent then stopped, aad an
T With & large armed gusrd of marives
Ve ber. The officer said he had orders
+ Messrs. Mason, Slidell, Maefarland

DO

~

| cibly taken out of the ship. A further demand
; was made that the Commander of the Trent
, should proceed on board the San Jacinto, but { James M Mason was proceeding to England

| pelled likewise, and this demand was not in-|

{ our official repotts

| same light, and had assumed the same attitade | in order to determine whether they are ngutral

sy e

4

and Eustis, and had sore information that they | these ‘two articles of the declaration by the
were passengers in the Trent. While some | Congress of Paris in 1846, namely, that the
parley was going ou upen this matter, Mr. Sli- | neutral or friendly flag shounld cover enemy'’s
dell stcpged forward and said to the American | goods not contraband of war, and that neatral
officer that the four persons he had named | goods not contraband of war are not liable to
were standing before him. The Commauder |'capture under an enemy's flag. These excep-
of the Trent and Commaunder Williams pro- | tions of contraband from favor were a negative
tested against the act of taking those four pas- | aceeptance by the parties of the rule bitherto |
sengers out of the Trent, they then being un- !'everywhere recognized as a part of the law of
der the protection of the British flag, Bat | nations, that whatever is contraband is liable
the San Jacinto was at this time oxly two | to capture and confiscation in all cases.

hundred yards distant, her ship’s compaoy at! ‘James M. Mason and E. J. Macfarland are
quarters, her ports cpen and tompions out, | citizens of the United States, and residents of
and so resistanee was out of the question — [ Virginia. John Shidell and George Eustis are
The four persons before named were then for- | citizens of the United States, and residents of |
[ Lonisiana, It was well known at Havaana |
when these parties embarked in the Tren. that |

he said he would not go unless forcibly cowm- |iu the affected character of a Minister Pleni- |
potentiary to the Court of St. James, under
sisted upon ’ a pretended commission from Jefferson Davis,

Upon this statement Earl Russell remarks | who had assumed to be President of the in-
that it thus appears that certain individuals | surrectionary party in the Unanited States, and
have been forcibly taken from on board the | E. J. Macfar'and was going with himin alike
British vessel, the ship of a neutral power, | unreal character of Secretary of Legation to
while that vessel was parsuing a Jawful and ‘ the pretended mission. Jobn Slidell, in simi-
innocent voyage, an act of violence which was | lar circumstances, was going to Parisasa pre-
an afront to the British flag aud a violation | tended Minister to the Emperor of the French,
of international law. | George Eustis was the chosen Secretary of Le-

Earl Russell next says that Ier Majesty’s | gation for that simolated mission. The fact
Government, bearing in mind the friendly re | that thez® persons had assumed suoch charac- |
lations which have long existed between Great | ters has been since avowed by the same Jef-
Britain and the United States, are willing to | ferson Davis in a pretended message to an uon-
believe that the paval officer who committed | lawful and insurrectionary Congress. It was
this aggression was not acling in compliance | we think, rightly presumed that these Miuis-
with any authority from this Government, or | ters bore credentials and instruetions, and such |
that, if he coueeived himself so aathorized, he | papers are in the law known as despatches — |
greatly misanderstood the iwstructions which | We are informed by our Coansul at Paris that
he had received. these despatches, having escaped the search of

Earl Rassell argoes that the Uuited States | the Trent, were actually conveyed and deliver-
wast be fully aware that the British Govern | ed to the cmissaries of the insurrection iu Eng-
meat coald vot allow such an affront to the|land. Although it is not esseatial, yet it is
national honor to pass without fall reparation, | proper to state, as I do also upoa information
and they are willing to believe that it coa!d | and belief, that the owner and agent, and all
not be the celiberate intention of the Govera | the officers of the Trent, including Comman-
ment of the United States uonecessurily to | der Williams, had knowledge of the assnmed
force iuto discassion between the two Govern | characters and purpose of the persons before
ments a question of so grave a character, and | named, when they embarked on that vessel
with rezard to which the whole British nation | Your fordship will now preceive that the
would e sure to entertain such unanimity of | cases before s, instead of presenting a merely
feeling | lagrant act of violence on the part of Capt

KEarl Russell, resting npon the statement mni: Wilkes, as might well be interred from the in-
compiement statement of it that went np to the
British Government, was undertaken as a sim
ple legal and customary belligerent proceeding
by Capt. Wilkestoarrest and captare a neutral
vessel engaged in carrying ¢ wmiraband of war
for the use and benefit of the insurgents.

The question before us is whether this pro
ceeding was authorized by and conducted ac-
cordinz to the law of nations. It involves the
following inquires :

1st. Were the person named and their sup-
posed despatchies contraband of war ?

2d. Might Capt. Wilkes lawfully stop an<
search the Trent for those coantrabaud person:
and despatches ?

34. Did he exercise the rizht in a lawfal,
proper manner ?

4th. Having found the contraband persons
on hoard and in presamed possession of the
contraband despatches, had he a right to cap
tare the persons 7

5th. Did he exercise that right of captare |
in the mavner wllowed and recognized by the |
law of nations ? |

If all these inqniries shall beresolved in the |
affirmative the British Goveroweot will have !
no claim for reparation. {

I address myself to the first inquiry, namely, |
| were the four persons mentioned, aund their |
supposed despatches, contraband ?

Maratime law so generally deals, as its pro- |
fessors say, i1n rem, that is, with property, and
s0 seldom with persons, that it seems a strain-
affect in any way the sensibilites of the Brit- | ing of the term~ontraband to apply it to them.
ish nation | But persons, as well as property, may be cou- |

It is true that a ronnd shot was fired by the | traband, since tbe world means broadly “ con
San Jacinto from her pivot guo when the | trary ro proclamation, probibited, illegal, ua-|
Trent was distantly approaching. But, as the | lawfal ” {
iacts have been reported to this Government, | AN writers and judges pronounce naval or |
the shot was nevertheless intentionally fired in | military persons in the service of the enemy |
8 direction so obviously divergeot from the | contraband.  Vattel says war allows us to cut |
conrse of the Trent as to be quite as harmless | off rom an 2nemy all his resoarces, and t) hin-
as a blank shot, whileit shoald be regarded as | der lum from sending ministers to solicit assis-
8 signa tance.  And Sir William Scott says yon may |

So also we learn that the Trent was not | stop the embassador of yonr enemy on his pas-
spproaching the San Jucinto slowly when the | sage.  Despatches are not less clearly contra-
shell was fired across her bows, bat, on the | band, and the bearers or couriers who under- |
coutrary, the Trent was, or seemen 10 be,mov | take to carry them fall under the same con
ing under a full head of steaw, as if with a pur- | demvation
pose tu pass the San Jacinto. A subtlety might be raised whether prtended

We are iuformed also that the boarding of- | ministers of an usurping power, bat recognized |
ficer (Lientepant Fairfax) did not board the | as legal hy either the belligerént or the nea
Treot with a large armed guard, bot be left | tral, could be held to be contraband. Bot it
bis mariues in his boat wheo be entered the | would disappear on being sabjected to what is
I'rent.  He stated bis instroctions from Capt | the true test in all cases—nawely, the spirit of |
Wilkes to search for the four persons named, | the law.  Sir William Scott, speaking of civil |
in a respectful and coarteons though decided | magistrates who were arrested and detained as
manner, and he asked the Captain of the | contraband says : |
Trent to show his passenger list, which wasre- | “ [v appears to me on principle to be but |
fused The Lieateuant, as we are informed, | reasonable that wh-n it is of safficient impor- |
did sot ewploy absolute force in travsferring | tance 1o the enemy that such persons shali be |
the passengers, but he used jost so much as | seot oot on the public service at the public ex- |
Was necessary 10 sausfy tbe parties concerned | peose, it should afford equal ground of forfeit- |
that refusal or resistance would be unavathing. | nre against the vessel that may be let ont for |

So, also, we are informed that the Captaio | a purpese so imtimately conoected with the
of the Trent was not at any time or iu auy  hostile operations.” |
way required to go on board the San Jacinto.? [ trust that | have shown that the four per- |

These modifications of the case as preseut  sons who were taken trom the Treat by Capt. |
ed by Communder Williams are based upoo | Wilkes, acd tbeir despatches, were coutrabaund
of war.

The second inquiry is, whether Capt. Wilkes |
had a right by the law of natioss to detain and
search the Trent ?

The Treot, though she carried mails, was a
contract or merchaut vessel —a commoa car-
rier for hire. Maratime law knows only three
classes of vessels— vessels of war, revenue ves-

the argoment which ] have thus recited, clos

es with saying that her Majesty's Government |
trasts that when this matter snall have been |
brought uuder the counsideration of the United

States it will of its own accord, offer to the |
British Government such redress as aloue |
could satisfy the British nation, namely, the
fiberation of the four priso.ers taken from the
Trent, and their delivery to yoar Lordship, in
order that they may again be placed under
British pretection, and a smnitable apology for
the aggression which has been committed.—
Earl Russell finally instrocts you to propose
those terms to me, if I should oot first offer
them on the part of the Government.

This dispatch has been submitted to the
President.

Toe British Goverament bas rightly con-
jectured, what is now my duty to state, that
Capt. Wilkes, io conceiving and executing the
proceeding in question, acted apon his own
saggestions of daty, withoat any direction or |
instructions, or even foreknow!dyge of it on the |
part of this Governmeat. No directions had |
been given him or any other naval officer, to |
arrest the four persous named, or any of them, |
on the Trent, or on any other British vessel, |
or any other pentral vessel at the place wlere
it occurred or elsewhere. The British Gov-
ernment will justiy iufer from these facts that
the Un.ted Siates not only had no parpose, but |
even no thought of foreing into discussion the
question which has arisen, or any which could

I have uow to remind your Lordship of some
facts which doubtiessly were omitted by Earl
Rossell, with the very proper a.d becoming
motive of allowing them to be brought into |
the case, oo the part of the United S:iates, in
the way most satisfactory to this Governmeat.
These facts are that at the time the traasssec- |
tion occurred an insurreetion was existing io | sels, and merchant vessels The Trent falls
the United States which this Goveromeot was = within the latter class. Whatever disputes
engaged in soppressing by the employment of | have existed concerniag-a right of visitation or
land and naval forces ; that in regard to this | search in time of peace, none, is supposed, has
domestic strife the United States coosidered | existed in modern times about the right of &
Great Britaio as a friendly Power, while she | belligereat in time of war to capture contra-
bad assumed for berself the attitnde of a neu- | bands in neutral and even friendly merchant
tral ; and that Spain was considered in the | vessels,and of the right of visitation and search,

83 Great Britain. and are docomented as such according to the

It had beeo settled by correspondence that | jaw of nations.
the United States and Great Britain mateak I assume, in the present case, what, as 1

' The principle of the law is that a belligerent

| service.

| there is no judgment for or against the cap

Britain herself as true maratime law ; that
the circumstance that the Trent was proceed-
ing from a neatral port to apother neutral
port does not modify the right of the beliger-
ent captor,

The third question is whether Capt Wilkes
exercised the right of search in a lawful and
proper manner.

If .any doubt bang over this point, as the
case was presented in the statement of it adopt-
ed by the British Government, [ thiok it must
have already passed away before the modifica-
tions of that statement which I have already
submitted.

I proceed to the fourth ingniry, namely :

Having found the suspected contravand of
war on board the Trent, had Capt Wilkes a
right to captare the same ?

Such a captare is the chief, if not the only
recoguized object of a visitation and search. —

exposed to danger may prevent the contraband
person and things from applyiog themselves or
being applied to the hostile nses or parposes
designed. The law is so very literal in this re-
spect that when the contraband is found on

board a neatral vessel, not only is the contra- |
band forfeited, bat the vessel, which is the ve- 3
hicle of its passage or transportation, being

tainted, also becomes coutraband, and issab- |
jected to captare and confiscation. |

Only the fifth question remainos, namely : |
Did Captain Wilkes exercise the right of cap- |
taring the contrabands in conformity with the |
law of nations ? '

It s just here that the difficalties of the case
begin. What is the manner which the lzw of
nations prescribes for disposing ot the contra
band wheu youn nave found and seized it on
board of the neutral vessel ? The answer wonld
be easily found if the question were what you
shall do with the contraband vessel. Youa must
take or send her into a couvenieut port, and
suhject her to a judicial prosecation there in
admirality, which will try and decide the ques-
tions of belligerency, neutrality, contraband
and captore. S0, again, you would promptly
find the same answer if the question were
What is the manner of proceeding prescribed
by the law ot nations in regard to the contra-
band if 1t be property or things of material or
pecuniary value ?

But the question here concerns the mode of
procedure in regard, not to the vessel that was
carrving the contraband nor vet to contraband
things which worked the forfeiture of the ves-
sel, but to contraband persons.

The books of law are dumb. Yet the ques-
tion is as important as it isdifficeit. First, the
belligerent captor has a right to preveut the
cootraband officer, soldier, sailor, minister, or
courier from proceeding in bisunlawfel voyage
aud reaching the destined scene of his injurous
Bat, oo the other hand, the persen

ptared may be innocent—that he may not

w roniraband. He, therefore, has aright toa
iair trial of the accusation agsiest bim. The
veatral State has taken him usder its flag,
is bouad to protect him if heis not contrabasd
acd is therefore entitled to be satisfied upon
that important question. The faith of that
State is pledged to his safety, if innocent as its
justice is pledged to his sarrender if he is really
contraband. Here are conflicting claims, in
volving personal liberty, life, hovor, and doty. |

| Here are couflicting national claims, involving

welfare, safety, honor, and empire. They re-
quire tribanal and a trial. The eaptors pod
the capiured are equals ; the neutral and the
belligerent States are equals.

While the law authorities were found silent

| it was suggested at an early day by this Gov-

ernment that youshould take the captured per- |
sous iuto & convenient port and institute judi
cial proceedings there to try the controversy
Bat only coorts of admirality have jurisdiction
in maritime cases,and these coarts have forma- ’
las to try ouly claims to coutrabaud chatties, |
but no coe to try claims concerning contraband |
persons. The courts can eatertain no proceed-
ings aond render no judgment in favor of or
agaiost the alleged contraband men

It was replied all this is true ; bat yoa can

| reach io those courts a decision which will bave |

the moral weight of a judicial one by a circuil- ‘
ous proceeding. Couvey the suspected men, !
together with the saspected vessel, into port,
and try there the question whether the vessel
is contraband. You can prove it to be so by

| proving the suspected men to be coatrabaod,

and the court must then determine the vessel
te be coutraband. If the men are not contra
band the vessei will escape condemnation. Still |

tared persons. But it was assumed tbat there
would result from the determination of the
coart concerning the vessel a legal certainty
ceneersing the character of the men

This coarse of proceeding seemed open to
many objections. It elevates the incidental
inferior private interest into the proper place
of the paramoant public one, end possibly it
may make the fortanes, the safety, or the exis-
tence of a nation depended on the accident of |
a merely persooal and pecuniary Litigation. —
Moreover when the jadgmesnt of the prize court
apon the lawtalness of the capture of the ves-
sel is rendered, it really concludes notbing.and |
binds neither the billigerent State or the nea
tral apoon the great qaestion of the disposition
to be made of the csptured contraband per-
sons. That question is still to bereally deter-
mined, if at all, by diplcwatic arrangement or |
by war.

Oue may well express bis sarprise whea told |
that the law of nations has farvished no more |
reasouable, practical, and perfect mode thao |
this of determining qoestions of sneh grave im-
port between sovereign powers The regret we
way feel on the oecassion is nevertheless modi- |
fied by the reflection that the difficulty is not
altogether anomsalons. Similar and equal de-
ficiencies are found in every system of munici-
pal law, especially in the system which exists
in the greater portions of Great Britain and
the United States. The title to persoosl prop-
erty can hardly ever be received by & Coart
without resortiog to the ficticn that the claim-
aot bas lost and the possessors has found it,
sud the title to real estate is disputed by reai
litigants under the names of imagivary per-

ly recognized ss applicable to thie locs! strife ' read British authorities, is regarded by Great

sons It most be confersad, however, that

!in such a case ?

| as one transaction, one eapture ou'y

! Siates have a right to retaio the chief publie

| tion whether the leaving of the transaction nn

| ment his reasoos for releasing the Trent. |

| persons, there being a large number of passen

| affected the interests of oar country and inter-
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which this decision would cost. Jt manifestly
however, did not occar to him that beyond the

while all aggr ieved nations demand, and all
impartial on es concede, the need of some form
of judicial process in determining the charac- | sacrifice of the private interests (as he calls
ters of contraband persons, noother form thaa | them) of his officers and crew, there might
the illogical and circoitous one thus descrihed | aiso possibly be & zaerifice even of the chief
exists, nor has any other yet been soggested. | and pablic object of his captore—namely, the
Practically, therefore, the choice is between | right of his Government to the castody and
that judicial {remedy or no judicial remedy | disposition of the captured persons. This gov-
whatever. ernment cannot censare him for this oversight.
If there be no judicial remedy, the result is| It confesses that the whole subject came an-
that the question mast be determined by the | forseea upon the Government, as doubtless it
captor himself, on the deck of the prize vessel. | did upon Lim. Its present convictions on the
Very grave objectious arise against such a | point in question are the resalt of deliberate
course. The captorisarmed,the neutral is nn- ' examination and dedaction no» made, aud not
armed. The captor is interested, prejadiced, l of any impressions previonsly formed.
and perbaps violent ; the neatral, is truly nea- | Nevertheless, the question now is, not whe-
tral, is disenterested, subdued, and hzlpless.

ther Capt. Wilkes is justified to his govern-
The tribanal is irresponsible, while its judg- [ ment in what he did, bat what is the present

ment is carried into instant execation. The | view of the government as to the effect of whas
captared party is compelled to submit, though | he tas done. Assuming now, for argument’s
bonnd by no legal, moral, or treaty obligation | sake only, that the release of the Treut, if vol-
to acquiesce. Reparation is distant and pro- | untary, involved a waiver of the claim of the
blematical, aud depends at last on the justice, | government to hold the captured persons, the
magnanimity,or weakness of the Statein whose | United States could in that case have no hesi-
behalf and by whose authority the capture was | tation in saying that the act which has thas
made. Out of thosedisputes reprisals and wars | already been approved by the government
necessarily arise,and these are o frequent and | mast be allowed to draw its legal consequerce
destructive that it may well be doubted wheth- | after it. It is of the very natare of a gift or
er this form of remedy is not a greater social ' & charity that the giver cannot, after the ex-
evil than ail that conld follow if the belliger- | ercise of his benevolence is past, recal! or mod-
ent right of search were nniversally renonnced | ify ite benefits.

and abolished forever. But carry the case ove | We are thus brought directly to the ques-
step farther. What if the State that has made | tion whether we are entitled to regard the re-
the captare unreasonable refuse to hear the |lease of the Trent as involuntary, or whether
ccmplaiat of the neutral or to redress it ? In | we are obliged to consider that it was volants-
that case, the very act of capture would be|ry. Clearly the release would have been in-
an act of war—of war begun withoat no | voluntary had it been made solely upon the

, tice, and possibly eutirely withoat provoca- | first grouzd assigued for it by Capt. Wilkes,

tion. | namely, a want of a sufficient force to eend

I think all aoprejudiced minds wiill agree | the prize vessel ivto port for adjudication. It
that, imperfect as the existing judicial remedy | is not the duty of a captor to hazard his owa
may be supposed to be, it would be, as a gene- | vessel in order to secure a jodicial examination
ral practice, better to follow it than to adopt | to the captured party.  No large prize crew,
the summary one of leaving the decision with | however jistlegally necessary for it is the doty of
the captor, and relying upon the diplomatic ' the captured party toacquiesce and go willing-

debates to review his decision.  Practicaily ¥ vefore the tribuoal Lo whose jurisdiction is

is a question of choice etween law, with its | appesls If the captored party iudicate pur-
imperfections and delays, and war, with its  poses to employ means of resistance which
evils and desolations. Nor is it ever to he | the aptor cannot with probable safety to him-
forgotten that neatrality, honestly and jusily ! «cif avercome, he may proparly leave the ves.
preserved, is always the harboring of peac: el 10 go furward ; and neitbher sbe nor the

inerest of na- | State she represents can ever afterwards just-

vy ohieet that the ‘apture depr ved her of ’.hQ

and therefore, is the common
tions, which is only saying that it is the iu |3
terests of humanity itself jndicial remedy to which she waa entitled

At the same time it i3 not to be denied | But the sceoud reason assigned by Captain
that it may sometimes happen that the jodi- [ Wilkes for releasing the Trest differs from
cial remedy will become impossible, as by the | the first At best, therefore, it must be held
shipwreck of the prize vessel, or other eir- | that Capt. Wilkes, as he explains himself, act
comstances which excose the captor fr

v seud- | #d from combined sentiments of prudeuce and
ing or teking her into port for confizearion — | zeneros ty, and #o that the release of the prize
Iun such a case the night of the captor to the | vessel wes not strictly necessary or iuvoluuta-
custody of the captured persons and to dispose iy
of them, if they are really coutraband, so es| Secondly Tlow ought we to expect these
to defeat their unlawful purposes, caunot reas | explanations by Capt Wilkes of his reasons
onably be denied. What rule shall be applied | for leaving the eapture incomplete to effecs
Clearly, the eaptor ougnt | ibe action of the British Government ?
to be required to show that the faiiure of the | Toe observation upon this point which first
judicisl remedy results from circumstances be- | is, that Capt. Wilkes’ explanations
vond his control, and withoat fault. Other | were not made to the auothorities of the cap-
wise he woald be allowed to derive advantage | tored vessels  If made known to them they
from a wrongfol act of his own ) i'u ght have approved and taken the release,
In the present case Capt. Wilkes, after cap- | npon the coudition of waiviog a jodicial in-
turing the contraband persons and making | vestigation of the whole transaction, or tbey
prize of the Trent in what seems to us & per | might nave refased to accept the release upoun
fectly lawful maoner, instead of sending her‘ thot conditon
into port, released her from the captore, and | But the case is not one with them, bat
permitted her to proceed with her whole cargo | with the British Govervwent. If w#e claim
on her voyage. He thus effectually prevented | that Great Britian ongnt not to ipsist that a

oCeurs

| the judicial examiuation which otherwise migbt | judicial trial has been lost because we volun-

have ocecarred H)""_"' released the offending vessel out of con-

If now the capture of the contraband per- | sideration for her 1onoceut passeogers, I do
sons and the eapture of the contraband vessel | not see how she is bouod to acquiesce in the
are to be regarded, not as two separate or dis- | decision wuich was thas made by uvs withous
tinet transactions upder the Jaw of nations but | necessity on our part, and withoat the knowl-
then it ! edge of conditions or consent on her owo. The
follows that the capture in this cas2 was left between Great Britain and ourselves
anfinizhed or abandoned. Whether the United t

! question
ll'wwi be a gnestion of not right of law, but
of favor to be coneeded by her in retora for

benefits of it, naturally the custody of the cap- | fevors shown by us to her, of the value of

tared persons on proving them to be coatra- which favors on both sides we ourselves shall
band, will depend upon the preliminary ques- | be the jndge. Of course the United States
could have uo thought of raisivg such a gnes-

Lion 10 any case.

[ trust that I bave shown to the satisface

finished was necessary, or whether it was on- |
necessary and therefore voluutary. If it was
vecessary, Great Britain, as we suppose, mast | Liou of the Beitish (Goveroment, b7 8 very sim-
waive the de‘ect, and the consequent failure of ple and natural statement of the (acts, and
the judicial remedy  On the other hand, it is ' analvsis of the law applicable 10 them, that
uot seen how the United States can insist upon ' this Government has weither meditated, nor
her waiver of that judicial remedy, if the de-  practiced, nor approved any d¢ berate wrong
fect of the capiure resulted from an act of In the trausaction to wiich t.:y have calied
CEpY Wilkes, which would be a fault oo their its attention ; and, on the contrary, that whas
own side has happened has been :'mply an inadverten-

Capt. Wilkes has presented to this Govern- ¢y, consisting in a departare, by the naval of-
ficer, free from auy wrougful motive, from a
rale uncertainly established, and probably by
the severalpartiescoucerned either imperfectly
understood or entirely unknown. For this er-
ror the British Governmenst has a right 10 ex-
peet the same reparatior that we as an inde-
pendent State shonld ~xpect from Great Brit-
ian or from any other friendly nation in a sim-
itar case.

I bave not been anaware that, in examining
this question, [ have fallen into aa argument
for what seems to be the British side of i%
sgainst my own courtry. Bat I am relieved
from all embarrassments on tbat subject. [
had hardly fallen 1nto that line of argument,
wheu [ discovered that | wes really defending
and maintainiog, not ao exclusively British ia
terest, but ao oid, bonor-d and cherished
Americas cause, 0ot upon British asthorities,
to affeet the action of this Government ; and, Dot upot priucipes chat coustitute s large por-
secondly, how they ought to be expected to 1100 of the distinctive poliey by which the
affect the action or Great Britain | United States hare developed the resoarces of

The reasons are satsfactory to this Govern- ! a continent, and thos beecoming a coasiderable
ment, so far as Capt. Wilkes is concerned. [t A Dmaritime power, and woa the respect and coa-
could oot desire that the San Jaciato, her of- ,ﬁd."'"“ of maay natioos. These principles were
ficers and crew, stould be exposed to danger ! !8id down for us in 1804, by James Madison,
and loss by weakeniog their number to detach when Secretary of Srgw in the administration
a prize crew to go on board the Trent. Still  of Thomas Jefferson, in instruetions given to
less could it disavow the homane motive of ' James Moaroe, our -‘“f"‘" to Eogland Al
preventing ineonveniences, losses, and perhaps | though the cese before Lim ccocerned a descrip-
disasters, to the several hundred inooceut pas. | 4100 of persons different jrom those whoere in-
sengers found on board the prize vessel. Nor | cidentally the subjects of the present discus-
could this Government perceive any ground | 5i00, the grownd assumed then was the same I
for questioning the fact that these ressops, DOW occupy, sad the arguments by which he
thongh sppareatly congroons, did operate in | Sesiained bimself upon it have been s iospi-
the mind of Capt. Wilkes and determine him | 8liou !0 me in preparing this reply.
to release the Treot. Homan sctions geper-| “ Whenerer,” he says, * property foond Ia
sily proceed upon mingled, and coafiicting wo- | 8 meuiral vessel is supposed to be liable on soy
tives  Ha sopetimee measared the sacrifices Cenedudod su fourth prge

forebore Lo seize her,” hesays, “ioconssqnence |
of my being so reduced in officers aand crew,
and the derangement it would cause innocent

gers who would have been put ta great loss and
inconvenience, as well as disappointment, from
the iaterroption * would have caused them in
wot being arle to joiu the steamer from St
Thomas to Earope ™ T therefore concluded to
sacrifice the interests of my officers and crew in
the prize, and suffered her to proceed after the
detention vecessary 1o effect the transfer of
tbose Commissionors, cocsidering I had obtaio-
ed the important end T had in view and which
rapted the action of that of the Confege-
rates.”

I shallconsider first, how these reasons onght
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