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forth in the petition for the prisoncr’s dis-
charge.
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tioner's richt to the writ which he now de-
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[ petition must be in due form, and it must show
upon its face that the petitioner is entitled to
It may be refused if, upon the applica-
tion itscif, it appears that, if admitted to be
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the United States toissue writs of habeas corpus
is derived either from the 14th seetion of the
Act of 24th Sept, 1729, or from the Tth sec-
tion of the Act of March 24,

The section from the act 0( 1789 provides,
that “ all the courts of the United States may
issue writs of scire facias, habers corpus, and all
other writs not speecially provided for by statute,
which may be nee ry for the exercise of
their respece lnv jurisdictions, and agreeable to
s and us aces of law.  And either
of the Justices of the Sapreme Court, as well
as the Judees of the District ourts, may orant
writs of iabeas corpus, for the purpose of in-
Guiring into  the of commitment ; hut
writs of - shall in no ease extend
to prisoners in jail, unless they are in - custody
under or by color of the authority of the Uni
ted States, or are committed for trial hefore
soine court of the swne, or are necessary to he
brouzht into court to h stify.
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under, or by color of authority of the Uni-
ted States, or to relieve some one imprisoned
for an act done, or omitted to be done, in pur-
suance of a law of the United States, the Di
trict Court had no power to issue it, aund a
commiteient for contenpt in refusing to answer
it is an iHesal imprisonment, which, under our
haleas e are imperatively required
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aged about twelve years, and Isaiah, aged

about seven years ; persons of color ; and that
tlu\ were det .uuul from his possession by Pass-
more Williamson, but not for any eriminal or
supposed crimiual matter,

In accordance with the prayer of the peti-
tion, a writ of Zaleas corpus was awarded, com-
manding Passmore Williamson to bring the
bodies of the said Jane, Daniel and Isaiah, be-
fore the Judges of the District Court forthwith,
To this writ Passmore Williamson made a re-
turn, verified by his afficination, that the said
Jane, Paniel and Isaiah, nor eithe?of them,
were at the time of the issuing of the writ, nor
at the time of the return, nor at any other time
in the ¢ ustody, power or possess ion of, nor con-

uned their liberty by him ; and
that, therefore, he could not produce the bodies
as he was conunauded.

This return was made on the 20th day of
July, A, D. 1855, Wi reapon, afterwards,
on the 27th day of Ju.\, A. D. 1855
{says the record,) the counsel for the seve ..1]
]»utu« having been heard, and the said return
having been duly considered, it is ordered and
adjudged by the court, that the said Passmore
Williamson be committed to the custody of
the marshal, without bail or mainprize, as for
& contempt in refusing to make return to the
writ of Aaleas corpus, heretofore issned against
him, at the instance of Mr. John 1I. Wheel-
“l.-”
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tablish t |m nt that the ]ummntl is entitled |
li is restrained of his liberty by a
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son, ““ without bail or mainprize,” that
nizsion to speak upon the first opportuni-
ty forever closed his mounth from denying the
power of the court to deprive him of his liber-
ty. I deny that the law is a trap for the feet
of the unwary.  Where personal liberty is con-
cerned, it is a shicld for the protection of the
citizen, and it will answer kis call even if made
after the prison door has closed upon h in.
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by the petitioner’s counsel, that one court will
not re-examine a conunitmeit for contempt by
another court of competent. jurisdiction ; but
il the court has no anthority to issne the writ,
the defendant was not hound to answer it, and
his neclect or refusal to do so would not aun-
thorize his ]m')'-'n-wnr for contempt.
The first position which 1 shall take in con-
sidering the question of jurisdiction is, that the
s of the United States have no power to
”"ml the writ of Aaleas corpus except such
is given to Hu m by the acts of Congress,
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and enunicrated i t'at its courts of justice
limited jurisdiction, deriving their
authority from the constitution of the United

are conrts of

States, aud the acts of Congress under the
censtituition.  Let us see what Jjudicial power
was given the P ¢ to the federal govern-
ment, for that alone can be rightly exercised

by its courts,

“The judicial power” (s
tion of the third article) ¢
cases in law and eq
stitution, the United States, and
s made or which shall be made under
their authority, to all cases affecting ambassa-
dors, other 'vux»lu m.nutnv ancl eonsuls, to all
cases of admiralty and maritime jurisdiction,to
controversies to which the United States
be a party, to controvers Letween
states, between a te and
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risdiction n}vnn the Courts of the United St
for no act of Coneress ean be found extending
the jurisdiction heyond what is given by the
Constitution, so far as relates to the question
we are now considering.  And if such an act
should be passed it would be in direet conflict
with the 10th amended article of the consti-
tution, which deelares that “ the ]-n»\\' s not
delegated to the United States by the Con-
stitution, nor prohibited by it to ‘the states,
are reserved to the statesrespeetively er to the
I ople.”
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the courts of the United Siates
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1st. Because it arises nnder the constitution
or the laws of the United States.

Or, 2d. Beeanse it is 2 controversy hetween
citizens of different states, for it it very plain
that there is no other clanse in the constitu-
tion which, by the most latitudivarian construc-
tion, could he made to inclade it.

Did it arice under the eonstitution or the
laws of the United States 7 In order to give
a satisfactory answer to this question, it is ne-
y to sce what the case was.,

If we confine oursclves strie tly to the record
from the District Court, we learn from it that
on the 1xth day of Saly last, Jolin H. Whecl-
er presented his petition to the Hon. John K.
Kane, Judze of the District Court for the Ias-
tern District of DPennsylvania, setting forth
that ke was the owaer of three persons held to
service or labor by the laws of the state of
Vireginia, said persous being respectively nam
ed Jaue, aged about thirty-five years ; Daniel,

Cess

i
|
|

rily brings ti

but the 14th section, which
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any color or pretence whatsoever,” lu'm'iqlr's{
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that * the court, judge or justice hefore whom !
the party so counfined or restrained shall be |
brought, shall, after the return made, proceed |
in the s uner as is hereinbefore preserib- |
ed, to examine into the facts relating to the

case, and into the cause of such confinerent or |
restraint, and thereupon either bail, remand or |
ischarge the party so brought,
shall appertain.”
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liction over the cause of
s0 manifest, and so essentially neces-
under our dual system of government,
that
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sary,
that I cannot believe
be abandoned or the duty avoided ;
concede what appears to be the law of the lat- |
ter cases in the federal courts, that the juris-
diction necd not appear affirmatively, and add
to it that the want of jurisdiction shall not he |

but, if we

proved Ly evidence outside of the

do virtually deny to the people of
the right to (uestion the
by a federal
walls of

record, we
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them to the
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has any effect upon this question whatever, It
is a_question to be decided by the law  of the
state where the person is for the time being,
and that law must be determined by thv,ml'r(w
of the state, who have sworn to support the
Constitution of the state as well as that of the
United States—an oath which is never taken
a federal judee.
l']u’m this question of jurisdiction it is whol-
ly immaterial whether by the law of Pennsyl-
vania a slaveholder has or has not the ll"hLol
passing through our state with his sl.l\m It
he lias the x.;:m, it is not in virtue of the con
stitution or laws of the United States, but by
law of the state, and if no such right exists, it
is because the state law has forbidden it, or
has failed to recognize it. It is for the state
alene to legislate ypon this subject, and there
izno power on earth to eall her to an account
for her acts of omission or commission in this
hehalt,

L this case could, by any reasonable con-
struction, be brought within the terms of the
third clause of the second section of Article
Foar of the Constitution of the United States,
Jjurisdiction might be claimed for the Federal
Courts, as then it would be a case arising un-
the Coustitution of the United States, al-
though I believe the writ of kabeas corpus is no
part of the machinery designed by Congress
for the rendition of fueitives from labor.

“ No person (says the clause above mention-
ed) held to service or labor in one state, under
the laws thereof, escaping into another, shall,
in consequence of any law or regulation there-
in, be disch from such service or labor,
but shall be delivered up on claim of the
party to whoem such service or labor may be due.”

By reference to the debates in the Conven-
tion, it wili be scen lh 1t this clause was in
ted at the request of delegates from sounthern
states, and upon the declaration that in the

absence of a constitutional provision, the right
uI reclamation wonld not exist, unless given by
ant ||H|ll\ If it had l)un intended to
: of transit, words would have
heen nsed evidencing such intention.  Tappily
there is no conirariety in the construction which
lias been placed wpon this elanse in the Con-
stitution.  No Judge has ever so manifestly
dis rded its plain and unequivocal langnage
s to hold that it applies to a slave voluntari-
Iy bronght into a state by his master. U pon
the contrar v, there is abundant mlthn'lt\ that
such a case is not within either the letter or
the spirit of the counstitutional provision for
the rendition of fugitives from labor. Said
Justice Washington, in er parte Simmous,
6 W. C. R. Reports, 396 :—

“The slave in this case having been volun-
tarily Lrought by Lis master into this state.—
I have no coznizance of the case, so far as
respeets this application, and the master must
abide by the laws of this state, so far as they
may affect his right.  If the man claimed asa
slave be not cutitled to his freedom under the
laws of this state, the master must pursue such
remedy for hLis Tecovery asthelawsof the state
have provid r him.”

by

der
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In Jones agl. '\ andzandt, 5th HHoward, 299,
Mr. Justice Woodi Iy uses lanignao ('4;!!:'”_\'
1-xpr:- ive : “ Dat the power of national law

1 that emir
n:n»t kinds of
rovernment is

t ;l:.'i~l ) to pursue and
roperty in the limits of a foreign
nlhu an act of comity than
S property in persons
might not thus be recognized in some of the
states in the Union, and its reclamation not to
be .xllln\' d through either conrtesy or right,
this clanse was vn-.nuhtu“\ introduced into the
constitution as one of its ¢ ompromises for the
safety of that portion of the Union which did
pum'l such property, and which otherwise
might often be deprived of it entirely by its
merely erossing the Iine of an ..4]. oining state ;

H

il

| this was thought to be too harsh a doetiine in

'y fo say to one restrained of | res

pect to any title to property of a friendiy

neighbor, not brought nor pl wed in another |

der whose order you are in prison, acted with- | state under state lu\sh\ tlie owner himself, hut

out jurisdiction, you are entitled lt)hc(]l.\( harg- |
led, but the
i there was no jurisdiction, and in

burthien is upon you to show that
showing this
we will not permit yon to go e \nnulln'uuml
made up by the party «xg.unat whom you com-

shall | plain.”

As the petitioner would be legally entitled,

facts set forth in Lis petition, so
far as they bear upon the guestion of jurisdic-
tion, we are bound, bhefore the return, to assume
that the facts are true as stated, and taking
then, the case is this:
tu H. Wheeler voluntarily bronght into
3 of Pennsylvania three persons of col-
, held by him, in the state of Virginia, as
slaves, with the intention of passing  through
Wihilst on board of a steamboat,
near Walnut street wharf, in the eity of Phila-
delphin, the petitioner, Passmore Williamson,
inforined the mother that she was free by the
laws of Pennsylvania, who, in the language of
thie petition, “ expressed hev desirve to have her
freedom, and finally, with her children, lefu the
boat of her own free will and accord, and with-
ont cocrcion or compulsion of any Kind, and
having scen her in possession of her liberty
with her children, your petitioner (says the pe-
tition) returned to his place of bu: ‘illt"\‘, and
has never since seen the said Jane, Danicl and

this state.

Isaiah, or either of them, nor does he know
where they are, nor has he had any conncetion
of any kind with the suhbject.”

One owning slaves in a slave state volunta-
i into a free state with the in-
tention of passing through the free state.—
\\ hilst llnx\, upon being tokd that they are

‘ce, the slaves leave their master. Can aJudge
n! the District Court of the United States com-
pel their restoration through the medium of a
writ of Aalees corprs directed to the person by
whom they were informed of their frecdom ?
Qr, in other woirds, is it a case arising under
the constitution and laws of the United
States ?

What artiele or section of the Constitution
has any bearivg upon the right of a master to
pass thiongh a free state with his slave or
slaves 7 Or when has Congress ever attemp-

slate upon  this question 2 T meost

ted to leg
unhesitatingly aver that neither in the Cousti-
tation of the t i ited States nor in the
x found a

acts of

cait there be ‘nience wiuch

{ when this

| seut to

escaping their against his consent, and fortl-
with pursued in order to be reclaimad.

Other authorities might be gnoted to the
same effect, but it is not necessary, for if it be
not clear that one voluntarily lnnught iuto a
state is not a fugitive, no judicial language can
ever make so.  Will we then, for the “ sake of
sustaining this jodicial ]m.\d.(tmn presuine
that these slaves of Mr. Wheeler eseaped from
Virginia into Penusylvania, when no such alle-
gation was made in his petition, when it is
expressly stated in the petition of Mr. William-
son, verified by his affirmation, that they
brought here voluntarily by their master, and
fact is virtnally conceded by the
Judge of the District Court in his opinion ?
Great as is my respect for the judicial asthori-
the federal govervment, I eannot con-
stulify myself in order to sustain their
unauthorized judgments, and more particularly
where, as in the case before us, it would be at
the expense of the liberty of a eitizen of the
commonwealti,

The only remaining ground upon whie h this
Jjurisdiction can be claimed, is that it was in &
controversy hetween citizens of different states,
and T shall dismiss this branch of the
simply by affieming— Ist, that the proceeding
by habeas corpus, is, in uo legal sense, a contro-
versy hetween private parties 3 and if it were
to the Circnit Court aloneis given this jurisdic-
tion.  Tor the correctness of the fivst position,
I refer to the opinion of Mr. Justice |r.l]n\\lll

ties of

in Felmes agt.  Jepwifer, published in the
appendix to 1+ Peters, and to that of Judge
l,\ll\, of the Girenit Court of New York in

g ¢

103, Aud for ‘the ‘sccond to the 11th
section of the Judicary Act, passed on the
24th of 1789.

Se ]li('l!l:n'l‘,

My nv v of this case has beeu committed to !
writing Lefore 1 had seen or licard the opinion |
of Jn' majority of the court. Having heard
it bastily read bat once, I may mistake itspur-

port, but if T do not, ll places the refusal of
the Aabeas carpus mainly npon the rronnd that
the convietion for W)lllvlnpl was ase ]wlutc pro-
ceeding, and that, as the District Court had

Juri: !(.mn to pnm <h for contempts, we have

no power to revise its decision. Or, as it ap- |
pears from the record th..t lhc ]1 oners s in |
o .v‘t.l|\-'..\|\' Weuare
powe rl to eraut Lig retiet

were |

Hercean et el veported in 5th How- |

Notwithstanding 1|u- numerous cases that
are cited to sustain this lllhl“!)ll it appears to
me to Le as novel asit is dangcrous.  Every
court of justice in this u)uutry has, in some
dearee, the power tocommit for umtrmpt——-
Can it be |m~\|hl» that a citizen once committ-
ed for contempt is beyond the hope of relief,
even although the record shows that the ull(‘m
ed coutempt was not within the power of the
court to punish summarily 7 Suppose that the
Judge of the District Court should send to
prmm an cditor of a newspaper for a contempt
of his court in cot llln(‘llll-ll. upuu Lis de Lmou
in this very case ; would the prisoner be be-
youd the reach of our writ of Aabeas corpus ?
If he would® our boasted security of personal
liberty is in truth an idle boast, and our con-
stitutiom! guaranties and writs of right arc as
of ropes of sand.  But in the name of the
law, I aver that no such power exists with
any court or judges, state oi federal, and if it
is attempted to be exereised, there are modes
of relief, full and ample, for the exigeney of
the oceasion.

I have not had cither time or or opportunity
to examine all of “the cases cited, but, as far as
I have examined them, they decide this and
nothing more —that \\hv!c A court of compet-
ent jurisdiction conviets one of a contempt,
another court, without appelate power, will
not re-cxamine the ease to determine  whether
a coutempt was really committed or not.  The
history of punishments for contempt of court
and the legislative action the reon, both in our
state and Union, in an umuistakeable manner
teaches, first, the liability of this power to
be abused, and second, the promptness with
which its unguarded use has been followed by
gisiative restrictions. It is no longer an un-
limited power of a star chamber nlmru(‘tcr, to
be used for the oppression of the citizen at the
mere caprice of the judge or court, but it has
its houndaries so distinetly defined that there
is no mistaking the extent to which our tri-
bunals of law may go in punishing for this
offence.

In the words of the act of Congress of 2d
March, 1831, “The power of lhc sevaral
courts of the United States to issue attach-
ments and inflict summary punishments for con-
tempts of court, shall not be construed to ex-
tend to any ecases except the misbehavior of
any person or persons in the presence of said
courts, or so near thereto as to obstruet the
administration of justice, the misbehavior of
any of the officers of the said courts in their
oflicial tran=actions, aud the disobedience or
by any officer of the said courts,
party, juror, witness, or any other persoa or
persons, to any Lo ful writ, process, order, rule,
deeree, or command of said courts.”

Now Passmore Wiiliamson was convicted of
a coutempt for disoLeying a writ of Aabeas
corpus cornmanding him to produce before the
District Court certain persons claimed by Mr.
| Wheeler as slaves, Was it a lawfal writ ?
Clearly not, if the court had no jurisdiction to
issue it 5 and that it had not I think is very
plain.  If it was unlawful, the person to whom
it was directed was not bound to obey it ; and,
{ in the very words of the statute, the power to
| punish for contempt * shall not be construed
to extend to it.”

But says the opinion of the majority, he
was convicted of a contempt of court, and we
will not look into the record to see Low the
contempt was committed. I answer this by
asserting that you caunot see the conviction
without seeing the cause, for it is a part of the
same record which consists, 1st, of the petition ;
2d, the writ and alins writ of habeas corpus ;
3d, the return, and 4th, the judzment. “Itis
ordered and adjudged by the court that the
said Passmore Williamson be committed to the
custody of the Marshal without bail or main-
prize, us for a contempt in refusing to make re-
turn to writ of Aabess corpus hieretofore issned
against him at the instance of Mr. John H.
Whecler.”

As I understand the opinion of a majority
of my brethern, as soon as we get to the word
contempt the book must be closed, and it be-
comes instantly scaled as to the residue of the
record.  "T'o sustain this commitment we must,
it seems, first presume, in the very teethof the
admitted fact, that these were runaway slaves ;
and second, we must be careful to read only
portions of the recerd, lest we should find that
the prizoner was committed for refusing to obey
an unlawful writ,

I camnot forbear the expression of the opin-
ion that the rule laid down in this case, by the

resistance

| majority, is ('x‘:mw'hl with great danger to the
{ most cherished richts of the citizens of the
i

state.  Whilst in contests involviny
of property mere I\',

the right
I presume we may still
treat  the judg ts of the United States
Courts, in cases of jurisdiction, as nullities, yet
it a single Judge tln'n]\« proper to determine
that one of our citizens has been guilty of
contempt, even if such determination had its
foundation in case upon which the judge had
uo power to propote judgment, .uld was most
manifestly in direet violation of a solemn act
of the very legislative authority that created
the court over which the judee presides, it
seems that such determination is to have all
the force and effect of a judgment prononnced
by a court of competent jurisdiction, acting
within the admitted sphere of its coustitutional
power.

Nay, more.  We confess ourselves powerless
to protect our citizens from the ageression of a
Court as foreign from our State governnent in
matters not committed to its jurisdietion as the
Court Queens Benelt in England, and this
upon the authority of decisions provounced in
cases not at all analozons to the onenow ander
cousideration. [ believe this to e the first res
cord case where the Supreme Court of a State
has refused the prayer ul a citizen for the writ

of

of fibeas corpus, to inguire into the legality of
an in-;u'iwmnnvnt by a Judge of a Federal

Coart for contempt, in refusing obedienceto a
,\\l‘il void for want of jurisdiction,

‘ i will conclude by recapitulating the grounds
[ upoi which I think this writ should be award-
‘(':l.
' At eommon l;l\\'
178D, llh \\-'lnf

it a wiit of picht ‘E-...m.. le  wacusver a pe-
i \ '

and by the statutes of
orpus ail sub peeendu

frarly m
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