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The Repeal of the Act for the
Commutation of the Ton-
nage Tax,

HOUSE QE REPRESENTATIVES.
WEDNESDAY, Feb. 26, 1862.

An act to repeal the act approved
7th of March, A. D. 1861, entitled
“An act for the commutation of fon-
nage duties”

‘Fhe bill was referred to the commit-
tee of the whole, Mr. Armstrong, (Ly-
coming,) in the Chair. Aftor consid-
eration, the bill was reported back as
committed.

The House_resumed the considera-
tion of the bill.

Mr. Kaine, (Fayette.) Thisisa very
important bill. That the Legislature
has a right to repeal an act of the pre-
ceeding Legislature, unless on a partic.
ular circumstance, is not to be “dispu-
ted ordenied. Thereportof the Com-
mittee on thoe Judiciary General, im-
plies at least, that there were doubts
hanging around this question. If the
Legislature bave not the right, there
must be somothing in the act of last
session different from- ordinary Legis-
lation. If there iz anything in that
act that looks beyond the pale of the
Legislature, it must contain something
within itself, that is protected by the
Constitution of the State. If it is, as
is alleged, a solemn contract entered
between the Commontwealth of Penn-
sylvania on the one part, and the Penn-
sylvania railroad company in the other
part, upon good and legal considera-
tion, it would be a contract. A con-
tract 1 believe is defined to bean agree-
ment made between two parties, law-
fully to do or not to dosome particular
act. .

The first position I take npon this
question is, that the act proposed to re-
peal by this act was .illegal because it
infringed a principle of public policy,
and because it was in violation of the
faith of this Commonwealth.

I take it that the Legislature has a
right to regulate the toll. No corpo-
ration is entirely independent of the
Legislature. The Pennsylvania rail-
road company, at the time of tho pas-
sago of the law, was in debt to the
Commonweslth at least the entire
amount of $850,000. The moncy be-
longed to the Commonwealth of Penn-
sylvania;, and was, or ought to have
been, within its treasury. Auad, to dis-
robe this thing of all its surroundings,
it was nothing more nor less than an
appropriation $350,000 to ten railroad
companics. Pennsylvania was giving
the Pennsylvania railroad company
$850,000, to be distributed after the

assage of the bill by the Legislature.

s that any part of a contract, when
it is agreed that the whole amount of
this money, or nearly so belonged to
Pennsylvania?

The act of 1861 provided that these
$850,000 should be divided among ten
railroad companies. When certain
work was done, when cortain condi-
tions in this law were complicd with,
then it was made the duty of the com-
pany toappropriate thismoney. Yet,
in their report, they say that to six
railroad companies they have appro-
priated this money. At thesame timo
they admit that these railroads were
not ina condition to receive the money.

. Speech of Mr. Scott.

Mr. Scott. I agree with the gentle-
man from Fayette, (Mr. Kaine,) that
this is perhaps onc of the most impor-
tant questions that has come before
the Liegislature. The gentleman has
made brief reference to what ho termed
the ¢ verbal report™ galzhough it was
a written report) made by the Judi-
ciary Committeo, when the bill now
under consideration was reported ; and
as no other gentleman scems desirous
at this time of occupying tho floor on
this subject, I shall proceed briefly to
discuss the question in tho view in
which it is presented to my mind.

From much that has oceurred in our
deliberations upon this subject and
upon subjeets kindred to’ it which
brought the same question before us, I
learn that the law of last session is
sought to be repealed for two princi-
pal reasons. The first is that the law
itself in its provisions is prejudicial to
the interests of the people; and the
second is that whether prejudicial or
beneficial to the public inttrests, its
passage was procured by fraud. Now,
gir, if the first of these reasons is well
founded—if the law itself is prejudi-
cial to the public interests, wo ought
to ropeal it if it is in our power to do
so. It is our duty—a duty to which
‘wo ought always to be equal—to take
care of the interests of the public com-
mitted to us, and to see that no power,
whether it be corporate power, indi-
vidual power, or money power, shall
trench upon those interests committed
to our keeping. The first question
which presents itself, then, is the ques-
tion which is suggested by the report

“of the Judiciary Committee—whether

it is within the conatitutional power of
the Legislature to repeal the act of
1861.

.There are many questions, sir, which
would have been properly considered,
and which ought to have boen consid-
ered by the Legislaturo that passed
that law, but which may have nothing
to do with the question which we have
now before us. The question whether
the law itself would effect either pre-
judicially or beneficially the interests
of the peoplo—the question, whether
it affected one portion of the State
beneficially and another injuriously—
the question whether it gavean \}ndue
advantage to the Ponnsylvaniarailrond
company, or to any other company,
were all questions which ought to have
heen considered and weighed by the
Legislature that passed the law; but
if that Legislature, invested for the
time being with the same powers with
which we are now clothed, considered
those questions in alight different from
that in which we may sec proper to
consider them, and if they, in the prop-
er exercise of their Legislative func-
tiops, did pass & law which binds the
Commanwealth, those counsiderations
havo gone by; they sannot cqnstitute
any argument, they cannot oven have
f place in an argument, for the repoal
of the law, if tho act of the preceding
logislature has placed thatlaw beyond
Qur power. : :

Iagreo, sir, that there are arguments
puggested by the Jaw itself, that there
are considerations which present thom-
gelves -to every mind upon reading
that law, which would perhaps bring
us to a different conolysipn fram that
vogched by the last Legislature. |
pgreo, iy, that, looking at that law as
jt stands, if T had been called upon to
yote upon it. T believe I should have

vated against it.  But sir, the question
presented to us now is, not whether
we would or would net have voted
against the law in its present form,
but whether the precoding Legislature,
by its act, has placed that law beyond
our powor.

It is true, sir, as a general prineiple
that no Legislature can bind succced-
ing Logislatures; it i3 true that we have
tho right to repeal the acts of prece-
ding icgislnturea. But this is true,
sir, only of thosc acts which prescribe
general rules. It is true of overy act
which prescribes the rules to govern
the people in their civil relations; it is
true of every act which imposes a pen-
alty for crime, it is true of all acts
which preseribe general rules; butit is
not true of any law which constitutes
a contract between the State and any
party, either a corporation or an indi-
vidual. The State, sir, enforces upon
evory man tho morality of observing
his contracts. It does not place with-
in tho power of either party to a con-
tract the right to determine for him-
self, after it is made, whethor its pro-
visions are beuneficial to him or not.—
Whether it will be beneficial or not, is
a proper considoration before the hond
is signed and sealed; but when the
parties have once made their contract,
then the State steps in and enforces
the morality of making each party
comply with the terms of the contract.
The State herself must act in like man-
ner. 1t will not do for her to impose
upon an individual a law which ghall
not govern the State as a mass, If
you and I, as individuals, are bound to
observe the contracts which we make
with our neighbors—if the State lends
the sanction of her . judicial tribunals
to compel us to do so—then, although
the State may-not be brought before a
Jjudicial tribunal to’compel her to ob-
serve her contracts, still she must ob-
sorve tho same rule, and she must be
bound by her contracts. Censequent-
ly we find in the Constitution of the
United States a provision, that no
Stato shall pass a law impairicg the
validity of contracts. This was neces-
sary. Under that federal Coustitu-
tion, it is true, as originally formed, a
State might be sued by citizens of oth-
er States; but a State cannot be sued
by a citizen resident within her limits.
Therefore, it was necessary that the
Coustitution of the United Statesshould
impose that prohibition upon the pow-
er of the States; otherwise, a State
Legislature might, by an act of abso-
lute despotism, take away the rights
of itscitizens under any contract which
might be made with them. Therefore,
it 1sright that in our system a supreme
law should be made, which will impose
the snme obligation of morality upon
the State thatis imposed upon the in-
dividual—a Iaw acting like the law of
gravitation, which governs alike the
apple in its fall, and the planet in its
orbit. This, sir, is the rule; and now
the question coming before us in this
case is this: has the State, by its sov-
ereign power, the Logislature, made
such a contract as is within that con-
stitutional prohibition? If tho State
has made such a contract, by its Log-
islature, then, sir, tho considerations
which were properly urged by learncd
and able gentlemen upon the last Leg-
islature, and which ought then to have
bad their influence, cannot be consid-
ered now.

I propose, then, briefly to look at
this law. And, sir, I wish it to be
borne in mind, that I am taking the
law as itstands upon the statute-book,
because, sir, before I conclude thesc
few remarle, I propose to consider the
effect of what is alleged outside the
statute-book upon this question. But
taking the law as it stands upon the
statute-book, as the act of the supreme
legislative power of the State, I pro-
pose to consider whether it, in terms,
malkes a contract. I do not propose
to consider, as I have before said,
whether it is 2 good bargain or g bad
bargain for the people of the Stato, be-
cause, as I have before indioated, I be.
lieve I should have voted against the
law; but whether good or bad, I wish
to ascertain from the terms of thislaw
whether it is & contract which binds
the State.

Now, sir, there are a number of see-
tions in the preamble of this law ; and
I propose briefly to call tho attention
of the House to an abstract of the law;
I will not take the time of this body in
reading the various provisions of the
act. The preamble recites the imposi-
tion of a tonnage tax upon the Penn-
sylvania railroad company by its act
of incorporation. It recites the re-
lense of that tonnage tax by the actof
1857, passed for the disposal of the
Main Line of the public works. It re-
cites the decision of the Supreme
Court in & case which, although not
named, is, by the refercnce, clearly in-
dicated to every lawyer, as the case of
Mott vs. The Pennsylvania railroad
company, in which the provision of the
law of 1857, which forever released the
property of the company from taxa-
tion, was declared to be unconstitution-
al. It recites further, the -allogation,
I believe, of the sompany, that it was
the intention of that law to relcase the
tonnage tax, and that the sompany be-
lieving that the tonnago tax bhad becn
released by the law, although the law
itsolf bad been declared to be uncon-
stitutional in consequence of the release
of the general taxing power, litigation
had ensued. TItrecites that litigation
had ensued, and that litigation was
lilkely to ensue with the citizens of
other States.

This, sir, is the preamble preferred
by the Legislatuve to this law in pass-
ing it; for, as T have already indicated,
whatever may be said of the influen-
ces which were brought to bear to se-
curs the passage of this act, we must
in the view which I am now taking,
consider the act as itstands. Theact,
then, as it stands, is an act of the sov-
ercign power of the State,reciting this
diffieulty—reciting that litigation ex-
ists; reciting that further litigation is
likely to ensue; reciting further that
the Pennsylvania railroad pompany has
proposed to adjust this litigation upon
eertain terms, I wish itto be bore in
mind that this preamble isin the view
in which T am cansiderving the matter,
the declaration of the representatives
of the CGdmmonwealth. The right of
the Gommonwealth to collect those
tonuage duties was questioned. That
questign, according to my recollcation
of the history of the traysaction, was
in u shape to go hefare the supreme
tribunal of the United States, ib was
in a shape to procurve the dotormina-
tion of the question whether the Gon-
stitution of the United States peripit-
ted the Commonwealth of Pennsylva-
nia tn jmpose a topnage duty at qll

That litigation was pending.

Now, sir, I care not what the merits
of the controversy were; I care not
what may be the opinion of eminent
jurists of this Stato or of other States,
as to the final resnlt of the litigation
then pending; but I say that if the same
case has existed between individuals,
and tho individuals bad adjusted that
litigation upon terms of compromise,
the termsof compromise would be bind-
ing upon them, and they would no
longer be permitted to inquire into
what the result would have been. If
Asue B, evenupon an unfounded claim,
aund, while the litigation is pending, B
compromises the case and givos a note
to A for any amount, B, when sued
upon that note, i3 not permitted to go
into the merits of the original contro-
vorsy ; but our courts say (and I need
not cite cases to legal gentlemen to
establish this position)—the courts say
that the very pendency of the litiga-
tion and its termination, constitute
without regard to the merits of the
original controvorsy, a sufficient con-
sideration for the contract, and that
tho courts, will enfore such a contract.
ITere, then, we havo that state of fucts
existing. Litigation was pending, in
which the right of the State to collect
the tonnage tax was questioned ; and
tho State by the only representative
that can act for her in 2 legislative ca-
pacity, comes forward at tbat time,
reciting this difficulty, saying that tho
Pennsylvania railroad company has
proposed to adjust this litigation upon
cortain terms, and then proceeds to
onact that, if the Pennsylvania rail-
road company will file within alimited
time a contract in the Auditor Gener-
al's office, stipulating that that com-
pany will comply with certain condi-
tions thercin set out—if. they do so
(this now is the contract on the part of
the Stato) “in such case and in consid-
eration thereof” (that is in considera-
tion of tho agreemont of the company
compromising thislitigation and agree-
ing to do other things) “the Common-
woalth of Penusylvania shall not at
any time hereafter, lay, imposo, levy
or collect any tax or duty upon or in
vespect to freight or tonnage passing
over the said to Pennsylvania railroad,
or the Harrisburg, Portsmouth, Mount
Joy and Lancaster railroad, or any
part of them or either of them, unless
a liko tax shall at the same time be
im})osed, laid or levied upon all other
railroads or railroad companies of this
Commonwealth.”

Now sir, I have not adverted to all
the termsthat were to be complied with
by the Pennsylvania railroad company.
There are other terms, such as a re-
duction of rates of toll, such as an
agreement to permit shippors to break
bulk at Pittsburg and sell thero. There
are other particulars of this kind in the
law, the propricty and expedioncy of
which, or the benoficial effect of which,
I do not propose to discuss; for, as I
have already said, thosc were all ques-
tions for that Legislature, and not for
this one. Whether those provisions
were proper or improper, it is not for
us to determine. If they were within
the constitutional power of that lieg-
islature, the policy of them was for
that Legislature to detormino, Tho
binding effect of thoir act i3 for us to
determine hero.

There, then, is the contractupon the
part of the Commonwealth, in consid-
eration of certain things to be done by
the Pennsylvania railroad company,
the policy of which T admit was deba-
table; and the very fact that the policy
was debatable, the very fact that ad-
voecates could he found on this floor,
upon the ono side and the other, of
that policy—the very fact that loarn-
ing, and ability, and eloquence wero
all drawn out here in discussing the
policy of those questions—shows usat
once the impropriety of undertaking
to re-judge the questions of expediency
on which that Liogislature passed, upon
an application to repeal the law which
they made. It is not a question of
oxpedionoy, sir—it is a question of
power—nat whother certain provisions
ought to have been enaoted, but whoth-
er, having been passed, we havo the
powor to repeal the act,

Now, slr, I am aware that a quos-
tion gimilar in character to this was
before the Supreme Court in the very
case reforred to in the preamblo of this
law—the question whether the State
could part with the taxing power—
whather a law embodying such a pro-
vislon was or was not constitutional.
But the difference, (I may here inci-
dently allude to it, though it is per-
haps outside of the argument I am
making,) the difference between the
question there presented and the ques-
tion which would be presented were
the constitutionality of this law con-
tested, (and it may be decided in the
proper shape if' it is unconstitutional,)
the difference between that question
and the one presented here would be
this: in that case the Ljegislaturo un-
dertook to part forever, not only with
the power of ve.imposing the tonnage
tax, but with the power of all taxation,
for any purpose, upon the &)ropert,y of
the railroad company; and the court
did decide that to do that was beyond
tho power of the Legislaturo—that the
preservation of this power of taxation
was essential to the vitality, the life of
the Commonwealth, Ilore, sir, the
taxing power is preserved ; there isa
reservation of the right to impose the
tax; and theonly limitation which isim-
posed is a condition in theexercise of it
namely : that when the Legislature im-
posesuchatux,itshallnot be confined to

‘one railroad company, hut shall, in the

spirit of the Uonstitution, which makes
taxation equal, be imposed cqually up-
on all companies. This law does not
embody a parting with, a surrendering
of, the tux{)ng pawer of the Common-
wealth; but merely a limitation or a
condition imposed upon its exereise,
intended to secure equality, and not to
give exemption, as was the case in the
Inw which was declared to be uncon-
stitutional.

Now sir, in this view of the gase, I
congeive that this law is g contrapt—
that whether tho considergtion was syf-
ficient or insufficient there was g con-
sideration entering into the contract,
the sufficiency or insufficiency of which
was to bo determined ypon by the Leg-
islature when considering the prapri-
oty of pgssing thatlaw, Ifthe consider-
ation was by thyt legislatyre considered
sufficient—if thero was any equsidery-
tion in the adjustment of 4 litigation ar
in tho chauging af the terms of tl'xe
contract undor the law of 1857, or in
the incidental advantages to be secur-
ed to the citizens of this Common-
wealth hy the proposed reduction of

freight betwoen Pittsburg and Phil;\:
l!l'l{ﬁli:; nr by the proposed reduetion

of local freight—if, I say, the consid-
eration held out by any one of these
proposals was deemed sufficient by the
Legislature of the last session to justi-
fy them in passing the law, then, sir,
we have in this law all the elements of
a contract. We have theconsideration
hold out by the company, bo it ade-
quate orinadequate; we have the thing
proposed to be done by the Common-
wealth—an agreement to repeal the
existing tonnage tax, and not to re-
impoge it upon the road, unless it should
be imposed upon other roads. Thus we
have the partics, the consideration, the
thing to be done, and the thing to be
abstained from—all the elements of a
contract botwoen individuals.

If there bein that law any provision
which infringes upon the Constitution
of the United States—if the Legisla-
ture transcended its power in underta-
king to pass such an aet—in releasing
tho judgments then obtained—in set-
ting apart the moncy then.due in the
manner provided in those sections—if
thore be an uunconstitutional excrcise
of powor in any one of the sections of
that law, it does not need a repealing
act now to correct that unconstitution-
al excrcise of power. The remedy is
open; the act can be declared uncon-
stitutional, just as the law of 1857 was
declared unconstitutional, by an ap-
plication to the Suprome Court.

Now, sir, this being the case, if that
law be a contract, as I bave underta-
ken briefly to show, (and I might cx-
tend this argument by going into the
details of the Iu,w,? if it be & contract,
sir, however much we might be dis-
posed now to denounco its terms—how-
ever much we might be disposed to
denounco the false pretence which has
crept into that law in giving these com-
panies the money of the Commonwealth
—~—however much we might be disposed
to denounco tho release of so large an
amount of annual revenue for the pal-
try consideration, (as the gentleman
from Fayette has termed it,) specified
in that law—however much, sir, our
indignation may be aroused by exam-
ining that law, and by coming ta the
convictian, as nearly every honest man
will do, that it was deliberately pre-
pared for the purpose of making it a
contract, and in order to ensure the
benefit of the Pennsylvania railroad
company, (and I confess, sir, when 1
read that law, I folt that indignation
rising in my own mind)—I say, how-
ever, our indignation may rise upon
this question, we are not, while sitting
here as legislators, to permit our in-
dignation to take captive our judg-
monts; but wo are to act upon our
reason ; and it we believe that the act,
as it stands upon the statute-book, is a
contract—if we believe that it was
procured by the means alleged, (which
question I will consider presently,) we
must not commit one wrong here for
the purpose of gotting at another, but
let us get at the wrong (o be remedied
in tho proper mode.

Now, sir, there are numerous anthor-
ities which decide that a law of this
character, passed by the Stato,is a
contract. I do notintend to take up
time in referring to them, or in read-
ingfrom them. Since the introduction
into the House of the resolution for the
repeal of this law, I have not had time
to examine this question thoroughly ;
but thore aro somiw causes among the
fow which I hiave had time to examine,
which are 80 nearly analogous to the
exercise of power in this respect that
T refor to them far tho purpose of por-
mitting tho legal gontloman, who I
have no doubt will follow me in the
disoussion of this guestion, to test the
accuracy of the position which I have
taken. That this law is a eontract
and that boing a contraot it is within
the terms of the constitutional prohibi-
tion, has I think been fully adjudieated
in the cases of Fletcher vs. Peck, C.
Cranch, 133 ; New Jersey vs. Wilson,
7 Cranch, 164; Terrett vs. Taylor, 9
Cranch, 43; Town of Pawlett vs. Clark,
9 Cranch, 292; Gordon vs. Appeal
Coart, 8 Howard, 133; Bank vs. Xnoop,
16 Howard, 869.

‘There are other cases. I have not
undertakon to exhaust the subject at
all; for the engagements of any man
in this ouse who is at all disposed to
attond to the duties devolved upon him
are of such a nature that an attempt
to examine logal questions here is al-
most an absurdity. Bat, sir, from the
examination of this question, which I
have made, T am satisfied that, taling
the law upon its faco—taking it as the
act of the Legislature, untainted with
frand—taking it a8 the expressian of
the will of the people, which is always
presumed to flow from the Legislaturs,
(however violent the presumption may
be in these latter days)—taking it sir,
in that light, I am forced to the con-
viction that there is upon the face of
this law a contract embodied in it
which is beyond the repealing power
of the Legislature, unleas thero be
somothing more in the case than ap-
pears on the face of it.

Now, sir, this brings us to perhaps
the gravest question that could be pre-
sented to any body, either legislative
or judicial. 'What is that? We can-
not shut either our ears or our eyes to
the fact which is heard and secen all

cover this Commonwealth—that the

Easaage of that law |s alleged to bave
oep progured by fraud. Let us deal
in plain topms; lop us eall things by
their right names; and let us say that
it is boldly ayowed all over this Com-
monvwealth, and believed too, that mon-
oy was used to buy up, and did buy up
the power to pass that law, and that
that money was used by the corpora-
tion for whose benefit the law is dI-
leged to have boen passed. That, sir,
is the allegation; and the nllegation
has come from such high quarters, em-
inating in the very Ilouse in which
the law was passed—it has been poit-
erated so much in the publie ear, and
by the public press, that it matters
vory little what nm?f he the result of
Investigating committees, or of judi-
cial praoceodings; it has settled down
intq a conviction in tho public mind of
Ponnsylvanin, which the present gen-
eration will continye ta entertgin.
Now, etr, T am free to say that when
I como tq discuss this part of the ques-
tion, I am again in danger of permit-
ting my indignation 2t the very alle-
gation to tako captive my judgment.
The question which is presented is,
yhether a fraud of that character can
be reached, either in this body, or in
the judiciary tribunals of the Commay-
wealth; and that is the questian tq
which I propose to address myself for
a fow minutes. ¥ am perhaps spegls-
ing longer than I intended, and may
be wearying the House, [ go oy!"] hut
T trust I shall be pardaned; for, con.
sidering the graveness /' the question

—its importance, both in the amount
of money which is involved to the peo-
ple of Pennsylvania ; and in the great
principles involved, I conceive it to be
the duty of every member of this
House to give his most seriaus atten-
tion to this gquestion, because a more
important one could not bo brought
before any body, either doliberative or
Judicial.

I must be permitted to say that in
discussing this question, I fecl that I
am not actuated ecither by any blind
admiration of the Pennsylvania rail-
road eompany, which would lead me
to cover up its short-comings ; nor, on
the other hand, am I animated by any
inveterate hostility which would lead
me to attack it in every quarter. I
look upon it, sir, as a great enterprise,
gotten up with credit to the public
spirit of Philadelphia, to promote its
own interest and carried out upon a
scale of graudeur and prudence in its
general management, which reflects
credit upon the Commonwealth and
upon the city of Philadelpbia, and up-
on those who conduct it. Y agree that
it has been productive of great benefit
in developing the resources of our
Commonwealth; T agree that it has
beon of great service in the late exi-
gency in transporting troops to savo
your capital. But, sir, if this allega-
tion of fraud be -true—if all the re-
sources and profits realized by this
company—all the position and influ-
ence which its workings give to its
officers, are to be use(% only for the
purpose of stabbing the bosom that
gave it life—thben, sir, no patriotic
transportation of troops to save the
capital--no development of your min-
eral Iands—no blossoming and bloom-
ing of harvests over your Common-
wealth ean compensate for the ovil
which is to flow from the use of money
in bribing any legislative, executive or
other official.  No, sir, all our prosper-
ity will be- but the means of deeper
perdition, if we agree that those who
reap the golden harvest from enter-
prises of this character may come in
hero and sap the very foundation of
our institutions. It is time, sir, that
wo should turn our attention in that
direction. When this venality, asa
prevailing crime, has commenced, as
prevailing diseases often do, at the ex-
tremities, and is gradually traveling
up, traveling up, traveling up to the
great heart of the country, it is time
now, sir, that we should put our hands
upon this growing iniquity if we can
reach it.

I do not often indiilgoe in literary re-
ferences, but one just occurs to mo.—
Liord Macauley, in one of his brilliant
essays, allows hig fancy to look for-
ward to the time when, in England,
gome traveling artist may talke his
stand upon a broken arch of London
bridge to skoteh the rains of St. Paul's.
And, sir, unloss we stop this use of
mouney in public business—this prosti-
tution of power and place to money,
we may transfor the image to our own
shores; and it will not be many years
erc some traveling artist may take his
stand upon the unfinished shaft which
we have reared to the honor of Wash.-
ington upon the banks of the Potomac,
to sketch the ruinsg of a erumbling
Capitol.

If sir, wo can get at this matter,
then let us scotch tho snake now and
here; and it is that question which I
wish to approach. If there was fraud
in tho passage of this law—if the
Pennsylvania  railroad company or
any of its offoors havo used frandulont
means to secure that enactment—I
care not, sir, much as I respect them
as men, how high their position may
he—if weo can got at tho truth, and if
it bo truo that monoy has been used
for putting this bill through, sir, lct
those who have been engagod in this
nefarious business, stand a blighted
and blackened spectacle on the high-
way of time, as & warning to all
coming generations to provent awoh
atrocities in the futuro,

But, sir, that is the question—is it
true that this corruption has existed ?
How is that to be determined? Avye
we to sit here and determine whether
the proevious Legislature was guilty of
fraud? Have we been invested with
judicial powers for that purpose?—
Have we, sir, tho right to determine
whether our predecessors were guilty
of such fraud, and to malke it the basis
of our Legislative action, in such a
manner that it shall go out and be
binding as constituting the end of the
controversy, I concoive, sir, we can-
not do that asa Legislature, Any law
that we miay pass upon this basjs, any
law we may pass upon this allegation,
is subject ta vevision in the Supreme
Court, and If, ag is alleged an ano side
of this argument, the Supreme Court
will not consider the question whether
frand was used in obtaining the pas-
sage of the Inw, then we are no nearer
aur purpose than we were before. I
understand the position to be that the
Supreme Court will not consider whe-
ther fvaud enterod into the passago of
the law. Now, it is to that point, that
I am going to direct attontion,and I
trust that that position is not entirely
tenable in the shape in which T think
this case ought to bo put. If there be
frand in this trgnsaction, and the king
of fraud that Is alleged, I want to reach
the truth, whether it be by a Legisla-
tive committco of inquiry or by a ju-
dicial proceeding, I will join with
any gentleman hoart and hand, and
go to any length to which we can go
under the constitution gnd the laws,
for the purpose of reaching the ques-
tion, NI;\Y, ean we reach thap fuos.
tion 7

What, sir, is the effect of fraud in
private contracts? An analogy is
sought to be applied here, founded on
the cifect of fraud in private cantracts;
and wo must inquire, what is the effect
in such cases? " Why, siv, if 4 and B
gantract togethey, and A, by fraudu-
lent means, by any feaud, procures the
conteact, the law declares that the
coutrget is void—not voidable—it is
absolutely void; and it requires, as
every lawyer well knows, & new con.
sideration for the purpose of infusing
vitality into that-contract. If it re-
mains where it is, resting upon fraund,
it is absolutely void; it binds nehady.
Now, sir, if it bo true that fraud onter-
ed into tho procuring of Lhis Jaw—if
the men wha sat in these seats gt the
last segsion, o the gffjcials who sit in
other segts 49 co-ordingto pyrts of the
governnient, wene bought with the
maney of the Pennsylvania railroad
campany, for the purpose of procuring
the passage of that law, and if the
same result follows that follows be-
tween individyals, then the law is a

dead lettor on the stgtute hook, and

we onglif not to give if eyver the colar

of vitality by seeking to repest:it. - If
wo' repesi—revoke, (for that is the
meaning of “repeal”)—if we call baek
the law, we agree that from the time
of its passage until the time of its re-
peal, it is a law. But I say, sir, that
if this monstrous frand entered into
the procuring of that law, it is no law
and cannot be enforced. If tbat law
is founded upon frand, we may issuc
our exccution upon the judgments
which stood upon the records of this
county at the time the law was pass-
cd. When that execution is issued, if
the company centest the matter in
court, on the ground that the law im-
posing tonnage was repealed, there
we shall meet the very question which
we are considering—will the court in
any case look into the motives of the
Legislature in the passage of a law—
will they go behind the act?

Now, sir, I am free to say that thore
has been enough in judicial decisions
to raise a very grave doubt upon this
question, whether in any case, & judi-
cial tribunal will look into the motives
of a co-ordinate branch of the govern-
ment.  But, sir, T trust that there will
be no longer any doubt upon this
question. - I'trust that the result of
this proceeding will be to bring up the
Jjudicial tribanals of the country fairly
and squarely to that point, so that
there can be no backing out of it. We
must have a decision one way or the
other. If the prosumption can be tol-
erated that our Legislatures are cor-
rupt, we must either have redress in
the courts, or else we must, by turning
the attention of the people to the fact
that there is no such redress, that they
are bound by the acts of their repre-
sentatives, we must teach the people
the importance of attending to the
proservation of their institutions—we
must teach those men who, from a dis-
like of political strife, or from any
other motive, stay at home and permit
the public affairs of the nation to be
conducted by blackguards and scoun-
drels, that they must give up that sys-
tem of sending heve, laden with the
interests of their hearts and homes,
men whom they would not trust in
private life with one hundred dollars
of their money. We must have a ve-
medy in one way or the other. If
there be no remedy in the judicial txi-
bunals, then, sir, we must tel} the peo-
ple that they must exercise due care
and circumspection in order to send
here men whose acts will not need to
be impeached upon the ground of
fraud. And to the judicial tribunals
we must in one or the other event
come. You cannot pass a law here
and put it beyond the reach of the ju-
dicial tribunals. If the law which we
are now considering be passed, it can
be taken before the courts and its con-
stitutionality determined. Our deter-
mining that there was fraud in the act
of the lust session, will not preclude
the courts from inquiring into the fact,
if they would inguire at all; and if
they will not inguire, our decision that
there was fraud will not be taken by
them as evidonce of the fact.

I now eome to consider the enses—the only
ones in which, so fur ns I am aware, this
question has heen considered. The first one
is the case of Fletcher zs. Peck, to which I
huve referred. That case arose out of per-
Laps the most flagitious fraud that ever was
perpotrated on this continent. T will state
briefly from memory the circumstances of
that case, that we may see how nearly it
bears upon the twe questions which we are
considermg—hoth upon the repenlability of
the luw, taking it. ag it stands, and upon the
power of the court to inguire into the alleged
fraud.  The Legislature of Geargia in 1795
passed a lnw eeding un immense tract of ter-
ritory, which aftarward becama famous in our
histary as the Yazoo coontry. ‘I'hat rerrito-
ry was disposed of to some four, five or six
different companies-—I do not now remewmber
how many, These companies paid their
money into the treasury of the Stato of Geor-
gia, in pursuance of the contract, and the
Guvernor made thein deeds for the Jand.—
After thizs was done, the public sentiment of
Georgia was aroused by tho revelation that
every membor in the tfouse of Representa-
tives of that State, and g majority of the
members of the Sciate, were members of the
very companies to which the land had heen
sold at perhaps onedourth its valuo. ere
was a case of gras3 corruption, sych perhaps
as has never been equalled, unless it has
found a parallel in modern times in gne of
the western States—I w 1l not be invidious
by mentioning any name. But, sir, the pub-
lic indignation in that State became so in-
tense that a majority of the grand juries of
that Commonwenlth presented the fet asp
fraud ; and when the succeeding Legislatare
met, that budy drew up o preamble reciting
the unconstitutional character of the law, and
reciting the fact that the previous Legislature
had been corrupted, and that by thosecorrupt
means the law had been passed ; and then
they did not undertake to repeal the law, but
they took the view of it, I suppose, which I

analogy to a private contract tainted with
fraud. They did not yndertake in words to
repeal tha lnw, bat thay declgrad. that, for
the reasons stated in the preamble, the law
was entirely npji and void from fhe bagin.
ning ; and it is o curious matter of history,
as illustrating the intensg pyblic indignation
then prevailing, that in the secqand sgction of
this act the Legislature provided that the law
previously passed should be taken from the
archives and be publicly burned.

Well, sir, a title was derived through one
of those companies, and in the deed made for
the land betwean two citizens, thera wasa
covenant that the veader wns seized of all
the title which the State of Georgia had in
the land. An action was hrought upon that
poyenant; gnd it brought up ‘the question
whather the individual was seized of the title
which was {n the State of Georgin ; apd that
brought hefure the court, batween those two
parties, Fletcher and Peck, the gyestion—
whether that repealing law was constitytin.
al, and whethor the court woyld, in exagjin-
ing that 'question, inguire into the motives of
its pnssage. The court decided in that in-
stance that they woyld not go into the mo-
tives ; hut they did decide that the titlp hay-
ing passed under the law to an innocent par:
ty, the subsequent repoaling lpw could not
divest the title. .

That iz ongcase, The latter case is in our
own books., It is the case of the Sunbury
and Erie railroad company »s Cooper, in
which that company sought to enforce a con-
tract made with Cooper for the sale of one
hundred thousand dollars of the lands of the
company. Inanargument in that case made
by the late Attorney General of the United
States, with all the furce for which bis intel-
lect is celebrated, he took the graund thatthe
law uoder which those bonds tssugd had been
procured by fraud. The courts eay, in deliv-
ering the opinion in that case, thac they vrill
not undortalip to gq ingo the motives whijch
induceq the pgssage of the law, Butnow for
the distinction in regard to these cages. The
case of Tletcher vs. Peck wasa case hetween
two individual parties in whigh ibe action of
the Legislature of Ggorgjn wps brogght up
collaterally ; it was not n gase in whigh tho
State of Georgin went jyta court and nsked
that the contrget shoujd bo declared void.
The guestion camp pp collaterally Dbetween
third parties; ip was not batwepen the parties
to the contragt., In the case of the Sunbury
aund Erie railrogd company vs. Cooper, the
cage came up collaterally between the com-
pany and Cooper, not between the State and
the compauy. In bath thesa casesan inquiry
was started 98 fo whether the court wounld in-

quire into the motives that influenced the Leg-
iplatma in the passago of the law. In the

have been endeavoring to unfold here in the |

case of the Sunbury and Evierailroad vs. Coo-
per, itis, I believo, expressty stated in the
opinion delivered by Chief Justice Lowrey,
that the eourt will not say that the party who
procures an aet of the Legislature by frand
shall be permitted to have the benefitof it with~
out any redress to the public. There ia sir, ibe
broad distinetion which I am endeavoring to
point out. Now, as I take t, in those cnses
in which the question has been presented
whether the court will take judicial cogni-
rance of frand in a ep-ordinate branch of the
government, the question hns never been
raised at the.instance of the State: it has al-
ways heen between ather parties. In the opin«
ion delivered in the case of the Sunbury and
Erie railrond company vs. Cooper, it is certains
ly left an open guestion whether or not, at the
instance of the State, the law would not be
deelared void, Grants by the Commonwealth
are declared void. In the case of Harris vs,
McHenry a grant obtained from the Liord Pro-
prietary of Maryland was declared void, on &
bill filed in chancery. Ourcourts havedeclured
patents from the ‘Cummonwealth void upon
similar gronnd,

' Now, sir, if when the Surveyor General of
the Commoanwealth, the sorvant of the peos
ple, has heen imposed upon, and his official
seal thus obtained, & patent can be declared
void—if deeds made by the Commoniwealth,
through its agents, can Lo declared void, why
shall it not be that when a private’ party,
knowing that the Legislature is here delegn.
ted with power to logislate for tho interesta
of the people, comes here and corrupts the
public agents—~why shall it not be that the
court shall tuke cognizance of this question 2
As Ilhave already said, ¥ yish to see that
question brought up and decided ; I wish to
see the court brought squarely to ity for one
result or the other, as I huve nlready enid,
must follow—the penple must be tanght thas,
thore is n remedy for.wrongs of this‘characs
ter in the jndicial tribunals;.or, if thatis not
the case, thattheonly remedy for such wronga
is in their own hands ; and God knows, if the
state of things alleged in regard to the pas-
sage of this act be true—Dbe frue—the people
would e jusiified in taking almost any rem.
edy thatthe law of nature has placed within
their hands to reach the perpetrators of so
great a wrong, .

Then, sir, I conclude from the argnment
thus hurriedly and briefly presented, that this
law is a eontract, and that, it being a,’con-
tract, the Legislature has not the power 'to
repeal it, If we should attempt to repeal it
if we sit in judgment here in the case of the
State—then what is to prevent the next Leg-
islnture, (1 speak of itasa question of power,
not as one of probability)—vwhat is'to pre-
vent the next Legislature from declaring that
the Liw of 1861 i3 valid and” conatitut'onal.
If we are toseek a remedy for the alleged cor:
1uption by the repeal of the act 'of the last
Legislature; the suhject may be tossed backs
wards and forwards liken foot-ball, from Leg.
islature to Legislature, one body reversing the
action of its predecessor, and thus no final
determination can ever he reached. * But if
we can get the question into a judicial shape,
and have it decided in that manner one way
or the other, there will be an end of it—we
shall know what our rights nad onr remediea
are. - -

There is a mode, sir, in whieh this re-im-
position of the tunnage duties may be made
constitutionally according to the very terms
of the contract. I do not know whether it
would be congistent with the views of the
[Ivuse to adopt that course; but as I have al-
ready indicuted, the very .terms of the law
provide that the tonnage tax shall not be re.
impoged unless at the same time it be Tnpn-
sed upon all the other roads of the Common-
weslth, Now, if it is the desire of gentle.
men here to zet over this constitutionnl nb.
jection, and nt once to reinstate tho tonnuge
tnx, that reinsintement oan be made conati»
tutionally, nccording to the very terms of the
law, by inposing the tax upon the otherraik
ronds of the State. T am notin fuvor of that,
in the prosent juncture, until we see what the
general government proposes to do in regurd
to the sume question; but so far as the cons
stitutional diffeulty is concerned, here isa
mode by which we ¢an reach the great wrong
which 1s alleged to have been committed.

Buat, if, nceording to tha view which I have
taken, we have not the powen-to pass this re-
peiling act, I trust that whatever puwer \wa
bave will be exercised for the purpose of
bringing this question sguarely up before the
Jjudieinl tribunals of the State, and having a
decision one way or the other. AsThavenl.
ready said, this question outweighs in impun-
tance all the questions that can he brought
betore this Legislature, If alaw can be pus
through here by bribery and corruption, in
sueh n manner that there shall be no judicinl
remedy, then we may all prepave to drape
our land with mourning; because if the Lop.
islature can be corrupted, and if no judiein}
remedy is within the reach of the people,
(chis perbaps would be better "addressed to
the Suypreme Court than tu this budy,.but [
may bo permitted ta suy it)—=in my‘opjniun‘
if there be no remedy, and thia carruptign
can go on without check, we may soon, sir,
begin to fear that gald will find its way far=
ther inta the departments of our State gov-
ernment than even the Legislaturg—~that it
will bluut the sword of justice, and that she
will hold the seales to weigh, not the merits
of the cause but the weight of the bribe,—
And let that day be far distant in the State
of Pennaylvania; for thus far I have confi-
dence in the judicial tribynals of the State;
and I trust that this question will be broughy
hefore thew. '

Mer. Tracy (Bradford) wished that the
gentleman and more like him were
here last winter. Isit possible that
the Legislature cannot repeal a law.
although it be an act contracted an
consummated in fraud and corruption.
He (Mr. Tracy) believed that the Leg-
iglature have the remedy for corrup-
tions of this kind, that the remedy i3
here gmong us, and it is the duty ‘wa
owge our constituontsand ourselvés and
the Commonwealth whose representa.
tives we are, that the romedy must be
now 'ynd speedy. .

Mr. Williams, (Allegheny) said he
had prepared a bill 'which he proposed
by way of substitute for the one now
upon the table. He made a motion tq
amend the bill and presented the fol-
lowing amendment §

Anact torepeal the set, ontitled “An
act for the coigmutation of the tonnaga
dutjes, appraved Maveh 7, A. D. 1861,

WaerEas, An get was passed at the
lagt gogsign of the Legislature, purport:
ing 10 be an aet for the commutation
of the tannage duties, by means whera:
of the sum of $742:80841 or theraa;
boyts, besides inevest, then owing tq
the State by the Pennsylgania railroad
company, and in conteuiplation of lawy
in_the Treasury of the State, togethen
with a large annual revenye stipulated
to be paid by the said company as the
price of the charter, and by way of
compensation for the determination in
value of the main line of the public
worls, apprghcnded and actually in-
flicted by the construction and operas
tions of the said road—which revenue
had ajeeady reached the suny of $800,;
000 and upwards, and would hava
amounted at this time to a greatly lar-
gor sum, with the prospect of indefin;

¢ increase, were wrongfully, unjustly
and nnconstitutionally withdrawn from
the Sinking Fund provided by the
Constitution and laws of this State for
the payment of the piblic debt there;
of, and made sacred and inviolable for
that purpaose, upon suggestions which
were talse and in pretended considera-
tions which wore cithor in conflict
with the Counstitution; or ntterly itly.

sory and worthless in themselvoes,

amounting in effect, under color of u
pretended eantract or commutation,
to a gratuitous daugtian of all the syid
moneys and revenyes 1o & private cor-
poration.awithoulany syhstantial equiv-




