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'THE MASOX AND SLIDELL CASE. |
g5y ?
5

Letters of the English Minister and
Secretary Seward,

Below will be found the correspoudence bew |

twcen the British Ministemand Secretary Sew- |

srd from which it mny be iuferred that thel
diffiouity between this country and Eoglandi
are amicably settled:—

EARL RUSSELL TO LORD LYONS,

Forxiax Urricz, Nov, 30, 1861.

The Lord Lyons, K. C. B., &c., &c., &e.

My Lord—Intelligonce of a very gravemas
e has reached her Majesty’s Govercmeut:
I'iis intelligence was eooveyed officially to
he knowledge of the Admirsity by Comman-
jer Willidme, agent for wmails on board the
gontract steamer Trent.

It appears fro'n the letter of Ucmmander
Williawe, dated “Royal Mail Contract Packet
7 Ses, Novewber 9, that the Trent
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While the Trent was approaching slowly to-{ the way most sstisfactory to this Governwent.
wards the San Jacinto she discharged a shell | These facts are that at the time the transac-
aeross the” Trent's bows, which explodsd n\ tion occurred an jnsurrection was existing in
hedf a cable’s leogth before her. The Trent | the Unit(_:d States wplch this Government was
then stopped, and an officer with a large armed | engaged in sunpressiog by the employment of
ouard of marines boarded her. The officer | land and naval forces; that in regard to this
:-ml he had orders toarrest Messrs. L\hson,ldomestio strifo the United States considered

sons Wlo were takoa from the Trent by Capt,
Wilkes, and their despatches, were contraband
of war.

The second inquiry is, whether Capt. Wilkes
bad & right by the law of nations to detain ¢nd
searchi the Trent? :

Tue Trent, though she carried mails, was a

Slidetl, Macfarland and Bustis, and had sure | Great Britain as a friendly Power, while she’ coutraet or mershant vessel-—u common carrier

| information that they were pascengers in the | had assumed for horself the atfitude of a neu-

Trent. While scme parley was geing on up- | tral; and that Spain was considered in the same

| on this matter, Mr. Slideil stepped forward | light, and had assumed the same attitude a3

said to the American officer that the four per- | Groat Britaiu,

scns he had vamed were standing before huw. | 1t has been settlad by eorraspondence that
The Commander of the Trent und Command- | the United States and Great Britaio wutpally
er Wiiliams protested agsiust the aet of tuks! recognized a8 applicable to this l.ocal' strife
ing those four passengers oot of 1ne Trent, ! l{xesa two qrt:c!?s .of the deulsr?tlon by the
they then being under the protection of the| Congress oi‘l aris in 1846, namely, that the
British flag. DBut ‘the Sun Jadicto was at! neutral or friendly fag should cover enemy’s
this time ouly two huadred yords distant, her: goods not contrabaud of war, 2nd that neutral

tompiovs out, and so resistance wss out of

leit Havana ‘oo the Tih iast, with ber Majes- | er of the Trent should prucaedxcn board the
ty’s mails {or Lopland, having on ‘board pus | Ssu Jacisto, but hie #aid he would pet go uns
" ; r Commander Willisms | 1css foreibly compelled likawise, and this de. |

passengere.
that shertly after pooa on the 8iha
steamer baving the appearsnce of a man of
wir, but not eliowing eclors, was observed
: On npeating her at 1.15 P. M. she
round shet froma her pivot gun acrosse
» bows of the Treat, aad showed Awm n
Vhile the Treot Wwas spproaching

waud was not insisted upon.

Upon this statement Barl Russel remoar
that it thus appesrs that certain individuals
hava been foroibly taken from on board a
British' vessel, the ship of a neutral power,
| while tiat vess
t voyage, an sct of vielense which was

1078 ¥ huie
. slowly the Ameriean vessel discharged a
across the bows of the Trent, exploding
half acable’s length abead, The
and an cfiicer with a large ermed
1ard  of mavines boarded her. The cfficer
pgers; and, com-
eing refa-ed, the
o Messrs, Mas
son, Slideil, Maefarland aod Eastis,and that
bad sure ioformation of their beiog pas-

{31

pped,

demanded a list of t

sers in the Treut.
going ou upon this m
forgard and told the American offizer that the
four s he had named sere then standing
befpre bim, The Commagd®r of the Trent
and Comwmander Williams protested agaiust
the act of takingby force out of the Trent
these four passenglrs, then under the protec-
tion of fthe Biitish flag.
to wis GF Mat time owly- twe-bnadred * yood
from the Trent, bLer ship’s company'et guars
ters, ber ports open, and tompions out, Re-
sistunce waa therefore out of the guestion, and
the four gentlomen before pam
bly taken ont of the ship.

wes wade that the Commauder of the Tren:
should proceed on board the San Jaciate, but
bo said be Id wot go waless foreivly com

; go
pelied likewise, and this demand was pot
isted upou.

from on beard a Briti
ship of a neutral Power,
was pursving a lawful and ion
cent voyage—aa sct of violenoe w

1
taken

affront to the British flag and a violation of

juternational Jaw,

Her M:jesty’s Governmeut, bearing in mi
the fricndly relati w!
¥ re
ed between

States, are w

:h have loo

Britain and the
believe that the Unite
iited the apgrese

sion wag not acting in cc with an au-
thority from Gover

ianee

f
his pmeut, or that if he
condeoived himself to be so authorized, he great-
iy misounderstood the iastructions which he
had reeccived. ¥or
United Stateg wust be fully aware that the
British Government could not allow such an
affront to the nationsl honor to pass without
full reparation, and Her Majesty’s Govern-
ment are unwilling to believe that it could be
the deliberate 1ntettion of the Government of
the United States upnnecessarily to foree iato
discussion, betwcen the two Governwcnts, m
wquestion of so grave s charaeter, and with re-
gard to which the whele British nation would
ke sure to entertain such unanimity of feel-
icg.

Her Majesty’s Goveroment, therefors, trust
that wheo this metter shall have been brought
muder the consideration of the Government of
tbe Upited States that Goveroment will, of its
own acecord, offer to the British Government
such redress 2s alone eould satisfy the British
nation, namely, the liberation of the four gen-
tlemen and their delivery to your Lordship, in
er that they may again be placed uader
ish proteciion, and a suiteble apology for
the aggresvion which has been comuwitted.

Shoeld theso terma not he offered by Mr.
Seward yoa wiil propose them to Liw.

You are at liberty to read this disnatoh to
the Seeretary of State, apd, if ho shall desire
Aty you will give bim a copy of it
lam, &e.,

RussiLL.

MR. SEWARD TO LOED LYONS.

DEPARTMENT oF STATE,
Wasaixnaron, Dee. 25,1861, }
‘The right honorable Lord Lyons, &c., §c.,&c.
My Lord— Earl Russell’s despatch of No-
vember the 30th, a copyof which you have
left with me at my request, is of the following
eficet, pamely:

That s letter of Commsnder Williams, das
ted Royal Mail Coatract Packet bost Trent,
at e, November 9th, states that that vessel
lsft Hevaua on the Tih of November, with
Her Majesty’s mails for Eogland, havieg on
bosrd muwerows passcogers, Shortly sfter
woon, ou the 8th of November, the United
States war steamer San Jusinte, Captain
Wilkes, not showiog oolors, was observed |
sheed.  That Steamer, on being nearsd by the
Treat, at ose o’olook ffteen minutes in the
afternoon, fired o round shot frog a pivot gun

Trent then |

While some parley was |
er Mr. Slidell stepped |

But the San Jucin. | ment of the United States unoecessarily
‘ _7_,%{}&1{&:‘3 into diseussion between tho two Govern. |

} were foreis |
4 i
A further demand |

in- |

It this sppears that certaia individuals bave |

il , | eould sa
|

ehila |
waiie

thy Gevernment of dhe |

at to the British flag and a violation of
ernstional law.

Barl KRussel next says that Her M:jesty’s
{ Government, beariog in wind the fnendly re-
{ lations which have exi

|

| lieve that the saval cffiser who committed this
i aggression was nob acting in complisnce with
{ any autpority from bis Government, or that,
{ if e owpecived Limsell to be so autho 1,
| he grestly,misunderstood thefinstructions which
e ..Jtl re CuiVL’].

Earl Russell argues that the United States
must be fully aware thut the Britich Govern-
west conid not allow soch an affront to the
| national hounor to pass without full reparatio

|
|

{ and they sre willing to believe that it cofffd |

&3

{ not be the deliberate intection of the Gov

ments a question of &v'grave s "eharaster; o
with regard to which the whole British nation
vould be sure to cotertain such unauimity of
feeling.

Earl Russell, rosting uopon the statemwent
1 have thus reeited,
that Her M 1jesty’s Govera-

n this watter shall bave

{ and the argument which
! cloBes with saying

{ weant trusts that

ates it will, of its

ish Guvernmeut such redress as aloge
sfy the British pation, namely, the
liberation of the four prisoners tak

| Trent, aed their delivery to your L bip, ta
{order that they way sgaiu be placed unle:
{ Bruish protection, and a suitable poliey for the
{ aggression which bas been committed, Farl
| Kussell inally wstracts you to propose those
{ terass to e, :f 1 sbould not first offer thew
| on th2 part of the Government. ;

{ beea submitied to the

oy

is despateh bas
| Presidert 3

{ The British Government has gightly eopjec-
{ tured, what it is mow my duty to state, that
{ Capt. Wilkes, in conceiving and execating the
proceeding in question, acted upon bis owa
C] tions of duty, without avy directios or

[t

| st

{ part of this Goveroment. No directions bad |
|

been given to bim or any other naval offieer, to
arrest the fn\:\‘r persons pamed, or any of them,
on the Trent, or on any other British vessel, or
ou any otber neutral vessel, at the place where
is ocourred or elsewlere. The British Govern~
ment will jostly iufer from these facts that the
United States not cniy bad no purpose, bpt
even no thought of forcing iuto diseassion the
question which has srisen, or any which could
sffece in any way the eensibilities of the
British nation.

It is true that a round shot was fired by the
San Jacinto from her pivot gou whea the Trent
was distantly approachiog. Bnt, a5 the fucts
Lave been reported to this Government, the

a direction so obviously divergent from the
aourse of the Trentas to be quite as harmless
ss a blauk shot, while it should be regarded as
a sigoal.

50 also we learn that the Trent was not sps
proachirg the San Jaciuto slow!ly whea the
shell was fired across her bows. bat,on the
soutrary, the Trent was, or secmed 10 be, mov-
ingz uvuder & full head of steam, as if with a
purpose to pass the San Jacinto.

We are informed also that the boarding ofi-
cer (Lieatenant Fairfox) did not board the
Treot with « large armed gusrd bat be left his
marines in his boat when he entered the Trent.
He etated his instructions from Capt. Wilkes
to search for the four persous nawed, in a res-
pestful and courteous though decided manuer,
and he asked the Captain of the Treot to show
bis passenger lizt, which was refused. The
Lieutenant, as we are informed, did not ew-
ploy absolute force in trausferring the passen-
gers, but he used just so much as was necess
sary to satisfy the parties concerned that refu-
eal or resistance would be uuavailing.

tlo, also, we are informed that the Cdptain
of the Trept was not at any time or in any
way required to go on board the San Jucinto.

These modifications of the case as prescated
by Commander Williams are based vpon our
official reports.

I bave now to remind your Lordship of some
fasts which doubtlessly were owitied by Eari
Russell, with the very proper and becoming
wotive of allowing them to be brought into

§0r08s be} bows, and showed American colors.

the ease, on the partof the Uaited Btates, in

:1 was pursuing a lawful and in- |

ted between Grezt Bria |
| tain and the Uited States, are willing to bes |

own sccord, offer |

i the |

o8, OF even l"%rv'guu-.rhd;e of itoun the |

shot was neverthelegs istestionally 6red ia

| sapture under an euwemy’s flag. Thess excep-

the question. The four persons before named | tions cf contraband frowm fayor were a negative |
were then foreitly caken out of the ship. A |acecptauce by the parties of the rule bhitherto ! read British autlorities, is regarded by Great
fusther demand was mede that the Command- | everwhere recognized us a part of the law of | Britain herself as true maritime law; that the

! nationa, that whatever is eontraband is liable
i to eapture und confissation io all esses.
Jawes M. Mason and B, J. McFarland’sre
izens of the Urited States, aud residents of
inis.  Joho Slidell and George Eustis are
itiz:ns of the United States and residents of
Louisiana. was well known at Havena
| when these parties ewbarked in the Trent thas
Jawss M. Mason was proceeding to Eagland
| in the affeoted character of a Munister Pleni-
| potentiary to the Court of St. James, uoder s
| pretendrd eommission from Jefferson Davis,
| who had assumed to be President of the insur-
{ rectionary party in the Uaited States, and K.
I J. Muefarland was going with bim in a like un-
real ehargcter of Seceretary of lagation to the
{ preteuded mission. Johu Slidell, in similur
| etrog Gustances, was Zoiog to Parisas a pretend,
| ed “¥Hoister to the Ewperor of the French, and
{ George Kastis was the chosen Sscretary of Le-
| gation for that simulated mission. The fact
{ that these porsons bed ussuuied such eharacters
{ Bas been sinca avowed by the same Jeffzrson
vis 10 8 pretendsfl message 1o 20 unlawlful
ud iosgiicectionary Coogress. It was we
iivk, rigftly presumed that these BMinisters
bore credentisls and instraciions, and such pae
{ pers argie the law koown as despatches. We are
! inr‘m'mg’b our Consul at Paristhat these dese
patehes, haying escuped the search of the Trent,
| mera aotudlly fouzeyed an: delivered to the
{ emissartes of THa™
Alshough it is not essential, yet it is proper {0
|'state, ua 1 do also upon isformagion end bes
i liefy tbat the owner and agent, and 21l the offi-
the Trent, ioeln
Wi 3, had knowledze of the assumed char-
acters aud purposes of the persons before nam-
, when they ecwmbarked oa that vessel.

Your lordship will now perceiva that the
cases beforo ue, instead of preseuting a mercs
y flagrant aot of violence on the psrt of Capt.
Vilkzes, as might well be inferrsd from the ins

e

o3

cers

comiplete etatement of it that weat up (o the
Brivish Goverpment, was undertakon 88 a sim-
ple,degal end eustomary belligeren: proceed

by Capt. Wilkes to arrgst end capture u neu-
trsl vessel engaged io carrying eontraband of
war for the uss and benefit 6f the insurgents,
he question before us is whether this pro-

liog was auathorized by and sondugted ac.
| cording to the Jaw of pations. It involves the
{ following inquires: ;

Ist. Were the parsons nemed and their sup-
posed despatches contraband of ware?

24, Might Capt. Wilkes lawlully stop aad

roh the Trent for thess contrabaud persous
despatches ?
3d. Did be exercise the right ia a lawfal,
| proper manoer?
4th. Ilaviog found the contraband persons
{ on board sod in presumed possession of the
| .contrataud deepatehes, hiad be a right to cap-~
! ture the persons ?

5th. Did he exercise that right of capture ic
the mavner zllowed and recognized by the law
of nations?

1¢ all theso ingniries shall be resolved in the
afficmative the Britisk Government will have
no claim for reparation.

I address myself to the first inquiry, name-
ly, were the four perscns meationed, and their
supposed dispnatohes, contraband ?

Muritime law so generaliy deals, as its pro~
fessors say, ¢n rem, that is, with property, and
{ 80 seldom with persons, that it secms a strains
{'ing of the term contraband to epply it to them.
Bat persous, as swell as property, may be eon
traband, sives the word means broadly “con-
trary to proclamation, prohibited, illegal, uus
lawsul”

All writers and judges pronounce paval or
military psrsons ia the serviee of the enemy
contraband. Vattel says war sllows us to cat
off from an enemy all his resources, and to Lin-
der him froma sending ministers to solicis as~
sistance, And Sir Willum Seott says you
wy stop the smbassador of your enewy on bis
passage. Dispatches are net Jess clenrly con-
trabavd, aud the bearers or couriers who under-
take 10 carry thom fall under the same cou~
demnation. ’

A subtlety might be raised whether pretend-
ed mioisters of su usurping power, but recog-
nizod as legal by either the beliigerezt or neu-
traiggould be held to bo contraband. Bat it
would dissppear on boing subjected to what is
the true test in all cases—namely, the spirit
of the law. Sir William Soott, speakiug of
civil pagistrates who were arrested and detain-
cd ae contraband, says :

1t appears to m on prineiple to be but
reasonable that when it is of sufficient import-
ance to the eaemy that such persons chsll be
sent out on the public service at the public
expeuse, it should afford equal ground of for-
feiture against the vossel that may be let out
for a purpose so intimately conpected with the
bostils operations.”

[ trost thas I bave sbown that the four per-

ng the Commander !

for hire. Maritime law koows only three
clasyés of vessels—vassels of war, revenns ves.
szls s0d werchaut vessels. The Trent fulls
wifbin tha latter class. Whatever dispntes have
uxisted concerning a right of visitation orsearch
in time of poace, nonoe, it is supposed, hes  cx-
isted in modern times about the right of a
beiligercut in time of war to capturs contra-
{ bunds in peutral and even friend'y merchant
| }'cswlu and of the right of visitation and search,
| ie order to determine whether thiey are neutral,

ship’s eompany at quarters, her ports open and | goods not contraband of war are not liable to | vod are documented as such scoording to

i the “law of nstions.
I nssume, in the present case, what, as I

{ cirgamstence that the Treut was

' proceceding

from & ventral port to another neutral port does
not modily the right of the beliigerent captor,

The third question is whetker Capt. Wilkss |

| exarcised the right of search in a lawful and
| proper masoer

At any doubt hung over this point, as the
cdse was presented in the statemont of 1t adopt-
ed by the Sritish Governiaent, [ think it must
aye.already pacsed away before the modifea-
| tions (',.f that statewont of it adopred by the
%B’n(-‘sh Government, 1 thiuk it most have al«
i reddy passed away before the madifications of
that statcment which I bave already submitted

1 proceed-to the fourth icquiry, vamely +

®ar ou board the Trent, had Capt. W
right to capture the sume ?

Buch a capture ie the ghief, if not rho only
recoguized objest of a visitation und search.—
!‘Tau priociple of the law 12 that a beiligerent
exposed to denger may prevent the contrabind
persons sud things from spplying themseivey

es designed, Tho law is so very lisers! in
this respeot that when a ecntraband is found
@n board a geutral vessel, nes enly is the con-
traband forfeited, but the vessel, which is the
tehicle of ite passage or transnortation; being
tainted, also besemwes conirsbaud, and is sube
jeatad to capture end confiseation,

tracticn in Wexlend =& Qaly the fth guestion. romnins,. pamely :—
Did Captain Wilkes exereiss the right of oap< {yhade.

turing the coutraband in couformity wita the
it is just bere that<he difiicalties of the case
bl - . % e :
begin. What is the maoner which the law of
Butions presoribes for disposing of tbe conira-
| band whea you have found aud seimed it on

| ity aud the title to real estato is disputed by

|

Haviog found the suspeeted coutriband of | whatever.

likes a f If there be no judicisl remedy the result is

or being spplied to the bestile uses or purpos- |

|
|

|

|

H

law of nations ? é
!

!

}

of the paramount public one, and possitly it| Capt. Wilkes has presented to this Governs
ay make the fortunes, the safery, or the exis- f ment his ressons for releasing the Trent. «I
teace of a vation depend on the ascidents of | forbare to seize her,” ke save, -tig consequenoe
1 merely persopal and peouniary litization.— | of my being so reduced in offisers aud . crew,
Moreover, whea tho judgment of the prize | and the derangemsnt it would cause innocens
court upon the lawfulorss of the sapture of | persops, there beinga large namber of passen-
the vessel is rendered, it really concludes noth- | gers who would have been put to great loss
ing, and binds neither the beliigerent State| aud incouvenience, as well as disappoiotment,
nor the neutral upon the great question of the | from the iuterraption it would have caused
disposition to be made of the captured een-| thew in not boing able to joia the steamer from
trabaud persons, Teat question ia still to be | St. Thomas to Baropas. 1 therefore consinded
really deterwined, if at all; by diplomatio ar-| to sacrifice the interests of wy officers and
rangement or by war. 1 crew ia the prizz, aud suffered ber to proceed

GGue may well oxpross bis surpriss when | after the defsntion necessary to effaot the rrans.
toid that the law of pations has furnished wo | fer of thos& Commissioners, consideriag I had
wore reasouable, pralticabdle, aud perfect mode | obtained the iwportentend [ had in view, asd
than this of determining questious of such grave | which affested the interests of our country and
import between sovereign powers. The regret | wterrupted the aetion of that of the Confed-

| while all aggrieved mations demand, and sli

we may feel on the ocoasion is novertheless| erates.”™

moaGified by the reflection that the difficulty is
vot altogether anemalous. Similar and equsal
deficiencies are fouvnd in every system of mas
sicipal law, especially in the system which ex<
ists in the greater portions of Great Britain
anid the Uuited States. The tirle to personsl
property ean hardly ever be received by s
Court without resorting to the fiction that the
clzimant hes lost and the possessor hais fovad

real litigaots under the ovames of imagivary
persens. It must be eonfessed, bowover, that

impartial cues cencede, the nead of sowo form
of judicial process in determining the eharac-
ters of contraband persons, no other form than
ths illogical and eircuitous one thus deseribed
existsy nor has any other yet been suggested
Pracuasliy, therefore, the ehoive is between
that judicizl remedy or no jadicial remedy

that the guestion must b determined by the
captor bimself, on the deak of ths prize vessel.
Very grave objections srite against sueh a
courss. Toa captor is armed, the puetral is
unarmed, Tbe captor is interested, prejadi
ced, amd perbaps violent; the weuteal, if traly
neutral, is disictercared, sublued, and helpless.
Tue trivuaal iy lrrespousible, whils its judge-
wmeot is carried into ivstavt exaecution. The
captured pariy 1s eompolled to subwit, thongh
tound by uo legel, moral, or treaty obligativn
to requiesce, Heparation is distant and pro-
blematicsl, sud depends at last on the justice,
magnaniciity, orwaskness of the ¥tate in whose
behalf avd by whose authority the cepture was
“Out of these disputes “reprisals. and

ishall consider first, bow these reasans
caght to sffent the action of this Governwent;
and, secondly, bow they cught to be expeated
to aifect the action” of Great Britain.

The rensons are satisfactory 10 this Governs
mact, 8o far as Captain _Wilkes is concerned.
it could not desire thst the San Jucinto, her
offivcrs and crew, should ba expogad to danger
and loss by weakeniug their oymber to detach
a priz: erew 10 2o 06 hoard the Trent.  Siill
less could it disavow the buwsne motive of
preventing ineonvevisuees, losses snd perhaps
disasters, to the several huadred innccent pass
sengers found on board the prize vessel. Nox

¢ ni 2 7, H
could this Guvernment peroeive soy gronnd

for questionivg the fact that these reasons,
though  apparently congruous, did eperate in
ibe wind of Capt. Wilkes snd determine him
to release the Trent. Humin sotons gener-
slly proceed vpon mingled, and “couflicting
wotives, He sometimas measured the sacrifis
ces which this decisiou would eost. It mani-
festiy, however, dia aot ocoar & bim that ba-
yond the suerilica of the private intercsts (13
e calls thew) of his officcrs and crew, thore
wight alse possibly ba a saerifice even of the
ctiel 2ud public objset of bis capturs.—names
Ly, the right of his Governmeat to the castody
and disposition of the captured persons. This
gavcrnmeu_%;ceusure bim for bis over-
sight. It "ebfPosees that the whale subject
caswe unforseed dpon W Government as doubt-
less iv did upoo Lim.
an the point in question are the resmlt’ of de'
liverate eximination and dedustion now mide;
a:; d pot of auy impressions previously (orm-
ed.

| . Nuvectheless, the question now is, not wheth-

wars necessarily arise, aud these nre so frequant or Chpt. 'Wilkes s justified to hig ‘govsrnment

and destructive that i may well be doubted |
woether this form of remedy is vot n grestar |

i social eyil than all that couid foliew if the bel-

I
board of the neutral vesvel ? The answer wonld |

be easily found if the question were what you
!shall do with the coniraband vessel. You!
rwast take or send her into a convenient port,

ia admirality, which will try and decide the
questions of _belligereney, neutrality, contra-
baud a0d capture. 8o, again, you wmould
prowptis flod the same auswer 1l the question

{ wore, What is the waoner of proo

ding pre-
[ scribed by the law of mations iu regard to the
contraband if it be propsrty or things of wa-
‘(Glill or pecuniary value?

| Bat the question here covcerns the mode of
! provedare ja regard, not to the vessel that wus
! -

| car

| sel, but to sontrabaud persons.
; The books of law are duwmb, Yet the gues-
| tion is 28 important as it is difficalt.  Mist,
| the belligerent captor has » right to prevenmt
{ the centraband officer, soldier, snilor, winister,
or courier from proceediag in bis unlawful voy-
agoand reaching the destined soane of bis iu-
jurious service. DBat, oz tho otter hand, the
| person captured wmay ba isnocent—that he may
oot be contraband. He, thorefore, has a righs
to a fair trial of the accasation agsinst him.—
The nenutral State has taken him auder its flag,
is bound to protect him if ba ia not contraband,
and is therefore eutitled to be satisfied upon
that importast question. The faith of that
=§t:tu is pledged to his safety, if ix.nizugnt, a8
{ its justioo is piedged to lua surremder if he is
really eontraband. Hers are oouflictiag
claims, involviag persooal liberty, life, houor,
aod duty. Here are conficting natiouval olsims
involving welfaro, safety, houer and empirc.—
‘They require a tribunal and a trial. The cap-
tors «nd the captared are equals; the meutizl
atd the belligerent State are equals. 5
Vhile the law authorities were found silent
it was suggested at anearly day by this Gov-
ernment that you should toke the captured
persors into a convenient pors and ipstitate ju-
dicial proceedings there to try the controversy.
Buat only courts of admirality have jurisdiction
in maritime caseés, sod these courts bave for-
wulas to try only claims to eoutraband per-
sons, 'The courts can entertain no proveed-
ings and render Bo judgmens i favor of or
against the alleged contraband wen.

1t was replied oll this is true; but you esn
reach in those courts a decision which will
have the moral weight of a judicial one by a
cireuttons proceeding. Convey the suspected
men, together with the suspected vessel,.into
port, and try there the guestion whether the
vessel is contraband.. You cen prove it to be
so by proving the suspested wen to be contra-
band, sid the court must theo determineg the
vessel to be contraband. If the men ure not
contraband the vessel will escape condemna-
tiou. Still there is no judgment for or agsinst
the captured porsons. But it was assumed
that there would result from the determination
of the eourt concerning the vessal a legal oer~
tainty coucerning the character of tho men.

The ¢ourse of proeceeding seemed open to
many objections. It elevatea the imcidental
inferior private iuterest ivfo the proper place
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; the coutraband, mor jet coutraband |
gs which worked the forfeiture of the ves- |

1
|

| sons aud the capture of the contrabsnd vessel |

ligerent 1ight of seareh were waiversally res
ovunced sud abeiished forever. But earry the
¢ase one siep farther.  What if the State that
bas made the capture uureusonably refusa 1o
ear the complaint of the neantral or to redress

3 Z it 1nto. _ {it? In that case, the very act of eepture !
and subjeet her to a judieial prosecution there |

would be an aot of war—of wer begun with- |
out notice, aud possibly entirely withous prov- |
gealion. |

I tbink all weprejudiced mwinds will agrcoi
thas, iaperfect as the existing judisial remedy
sy ba supposad to be, it wou
val praciice, better to fellow it than to adopt
the somumiary one of leaving the decizion with
the saptor, and relying apon diplomatic debates
to teview his decision. Practieally, it is a
Guestion of choice between law, with its imper-
tectivns and delays, aed war, with its evils and
desolations. Nor  is it ever to be forgotton
that neutrality, bonestiy wnd justly prescrved,
is always tue barbiager of peeve, snd therefore
is the ouvmsuon interest of natiovs, which is on-
ly saying that 1t is the interess of humanity
uself,

At the sams lime it is pot to be denied that
it may sometiaes bappen that the judicial reme-
dy will becoms impossible, e by the shipswreck
of the priz: vessel,® or other circumstanees
which excuse the captor from sending or tsk-
ing ber into port for confiscation. In such »
case the right of the captor to the custady of
the captured persons and to dispose of them, if
they aro really coutrabaud, s0 as to defeat
their unlawiul purposes, caonot reasonshly be
deaied, What ruie shall be epplied in suchia
case? Clearly, the captor ought'to be reguired
to show that the fiilure of tke judioial remedy
results from circumstances beyond his control,
sod without bis faalt. Otherwise he would be
allowed to derive advantage from a wrongfal
act of bis owan.

In the present ease, Capt. Wilkes, after cap~
turing ibe contraband persons and making prize
of tus Trent in what scems to vs a perfeetly
lawinl maoner, instead of sendivg her into
port, releaced ber from the eapture, and per-
witted her to procecd with ber whole eargo on
her voyage. Hs thus effectually prevented the
judicial examination whieh otherwise might
have oceurred,

If now, the capture of thoscontraband per-

Id h(’, a8 a gena-

are to be regarded, uot as two separais or dis- |

tn what be did, but what is the present view
of the government as to the effect of what be
has dene.  Assdming now, for argument’s sake
oniy, that the releass of the Treut, if volun-
tary, involved & waiver of the claim of the
goveroment 10 hold the enptured persons, the
United States could in that easo have no hesi-
tstion in ssying that the act which has ‘thus
already becn spproved by the government must
ke aliowed to draw its legal cousequence after
it. Itis of the very nature” of a giitor a
cherity that the piver eannot, after the exare
cise of his bensvolence is past, roeall or modis
fy its benefits,

Wo'sre thus brought direetly to the question
whether we are entitled to zegard ‘tha release
of the Trent as involhotary, or whether weo
are obliged to cousider that it was valuntary.
Clearly the release would lage beeu involuncas
iy bad 1t been made solely vpen the first
groaod assigned for it by Capt. Wilkee, name-
iy, a want of a sufficient force tosend the prize
vessel into port for adjudication. 1t is"not the
duty of a captor to h=zzard his own vessel in
order to secure a judicisl examinarion to the
ceptured party. No large prize erew, howevs
er, is legally necessary, forit is the duty of
the captured party fo acquiesee and go willing-
lingly before the tribunai to whoss jarisdiction
it appeals. 1f the oaptured party indicate
purposes to employ means of resistance which
ihe captor cannot with probable safety to him-
self cvercome he may properly leave the ves-
sel to gn forward; and weither she mor the
State she represents oan afterwards justly obe
joct that the capture deprived her of the ju-
dicial remedy to which she was entitled.

But the second resson assigned by Captain
Wilkes for rejewsing the Trent differs fiow the
first. At best, therefore, it must be beld that
Capt. Wilkes, as he explains himself, acted
from combined sentiwents of prudence snd
generosity, and so that the release of the prizo
vessel was not strietly neeuvssary or iuvolun-
tary. s S

Secondly. How oaght we expect thase ex-
planations by Capr. Wilkes of his reasons for
leaving the eaptare incomplete to sffect the
action of the British Governmeant 2 ;

‘Tne observation vpon this point which first
ocecurs is, that Uspt. Wilkes” explanations were
not wade to the authorities of the eaptured
vesiels. If made koows to them they might
bave approved and taken the release upon the
condition of waiving a judicial investigation of
tbe whole transaciion, or they might have re-
fused to sccept the release upon that condi-

tinot travsactions uoder the law of nxtions, but | tion,

85 ooe trapsaction, one capture only, then it

follows that the captuce iu this gase was left ! the British Goverument.

uofi nished or abandoned. Whether ths Uni« !

tod States have a right toretaia the chief pub- §

Baot the case is not one with them, but with
If we olaim that
Great Britain ought not to insistthat a judieial
triul has been lost beeause we voluotarily re-

lic beuelits of it, pamely the custody of ths | leused the offending vessel cut of somsideration
captured persous on proviug them to be sentra- ! for her mnocent passeogers, 1 do not see bow

baud, will depend upon the preliminary ques- |

tion whether ihe leaviug of the travsaction un-
finished wis necessury, or whether it was va-
neeessary and therefors yoluntary. If it was

yuiv'e the defect, and the consequent fuilure of |
the judicisl remedy. Qa the other band, it is
ot seen bow the United States can iusist up-
on ber wuiver of that judicial remedy,
defect of the capture resulted from sn
Capr. Wilkes, whish would be & fault on their

own side,

t

necessary, Great Britsia, a3 we suppose, must |

if the}
uct of | the judge. Of sourse the United States could

sha is to be bound to aequiesce in ths desision
wkich was thus wade by us without vecessity
ou ur part, aod withous the koowlsdge of
conditions or consent ou her own. Fhe ques.
{ion between Great Britain and oumrselves
would be a question not of right of law, but
of favor to be conceded by ber to us in return
for favors sbowo by us to ber, of tho value of
which favors on both sides we ourselves shall bs

have oy thought of raising euch 1 questioa in

| uoy Suse,

Its present con vietions
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