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From time to
time questions a- ’ 7rise about a land-
owner’s liability
for injuries suf-
fered by people

wno are on their property. In this
article I will discuss some of the
general rules that courts have
applied in resolving these kinds of
issues. The discussion will be very
general in nature and morespecific
fact situations may influence the
final decisions of liability.

As a starting point consider that
each owner has a general obliga-
tion to use his or her property in
such a way that does not injure
another person or another’s prop-
erty. Each person has a right to be
safe and secure in their person and
property.

A person can become liable to
another person as a result of an
intentional act which causes harm
or damage, or as aresult of a negli-
gent act which causes harm or
damage.By negligence is general-
ly meant a person’s failure to do
something which areasonable per-
son would do in the same situation
or thefailure to act in a way which
a reasonable man would have
acted in the same situation. Negli-
gence can arise from doing an act

or failing to doan act and these ele-
ments are important

Although a person may have
been negligent not every negli-
gent act will result in liability on
the part of the person who is
charged with negligence. In order
for liability to attach to a particular
incident four factors have to exist

The first factor is the party who
is charged with being negligent
must have owed a duty to the per-
son who was injured. This duly can
arise from a statue such as the Veh-
icle Code which outlines very spe-
cificduties for those who travel the
highways. The rules of the road,
for example, describe such duties.
Law in general can also create this
duty and the general rule which
was mentioned earlier could be
such a situation.

The second element is that the
specific duty was breached by the
party who is charged with the
negligence. In other words, the
party who is charged must have
failed to live up to or follow the
duty which the statute described.

The third element is thatof cau-
sation. This means that the breach
of duty is the legal cause of the
injury complained of by the party
seeking a recovery. In many law-
suits, the issue of causation is the
crucialbone ofcontention between
the parties involved in the suit and
an issue which is always hotly
contested.

The finalelement is thatof dam-
ages to the injuredparty or the par-
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’s property. In some way the par-
/ was injured physically, emo-

ionally, or their property was
damagedor destroyedby the negli-

',nt act In this situation, the issue
damages is crucial because that
the yardstick by which the

jured party’s recovery is to be
teasured. Various legalrules exist
> determine what types or kinds of
tsses can be compensated in spe-
ific legal actions and these are
'-pendent upon the facts ofaparti-
ilar case.
If an injured party can satisfy a

idge or jury that these elements
txist in a given situation, then the
ifendant, the party charged with
ability, may have such liability

idicially imposed. A party held
ible, in defense of such a claim
;ainst him or her, may raise the
me of the injured party’s own
>nductand therelationship which
ich conduct had to the cause of
ie accident
Ifthe party held liable can show

that injured party actually contri-
buted to the occurrence ofthe acci-
dent then the injured party’s
actions may be evaluated in the
degree to which they contributed
to the accident. As a result the
injured party’s damages will be
reduced by that portion which rep-
resents the injured parties own
contribution to the occurrence of
the accident. If an injured party
contributes to the occurrence ofan
accident, he or she should bear the
consequence of their own acts.

Courts also recognize thata per-
son who performs an act, even
though he or sheknows and under-
stands the dangers associated with
it, may lose his orher opportunity
to recover for injuries suffered
while performing the act. If the
injuredparty knew and understood

the dangerinvolved and proceeded
anyway, he or she may have
assumedthe risk ofinjury by doing
the act.

In regard to a landowner’s lia-
bility for injuries caused to a per-
son whocrosses or enters upon the
landowner’s property, a number of
additional elements are consid-
ered. For example, the status of the
injuredparty on the land when the
injury occurred becomes impor-
tant. For example a person who
enters onto another’s land without
permission or authority is owed
less of a duty than a person who
was asked or invited onto the
premises.

The three types of individuals
include trespasses (those without
permission or authority) licensees
(those who have permission) and
invites (those who are asked to
come onto a person’s land).

Two points must be mentioned
here. First, the permission or
invitation need not be specifical-
ly given to the injured person. It
can be implied from the facts of
the situation. For example, if a
person knows that someone is
crossing their land and does
nothingto stop this crossing then
it may be implied that the person
crossing has permission to con-
tinue it. Second, a person’s sta-
tus can change based on the facts
of a situation. For example, a
person may be invited to enter a
person’s store, but certain parts
ofthe building may notbe within
the scope ofthis invitation and in
those areas, a person may be a
trespasser.

In regard to the duties owed, a
landowner generally owes a duty
to a trespasser to avoid willful or
wanton conduct which would
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injure the trespasser. Willful con-
duct intends the result ofthe action
taken. Wanton conduct, on the
other hand, is such that a person
performs an act without regard to
any risk of harm or injury which
the action may pose to other peo-
ple. In regard to a license, a land-
owner owes a duty to warn of any
dangerous conditions which exist
on the property. In regard to invi-
tees, landowner’s duty is greatest,
namelytomake reasonable inspec-
tion of the premises for hidden
dangers and to warn of dangers
that cannot be made safe for the
general public.

The situation involving tres-
passing children and artificial or
unnatural conditions on the land is
somewhat ofan exception to these
general rules. For example, to
establish a landowner’s liability or
injury to a trespassing child, five
factors must be proven.

These are: first, the landowner
know or should have known that
children would trespass in the area
where the artificial condition was
located. Second, the landowner
knows the condition creates an
unreasonable risk ofdeath or seri-
ous bodily harm toyoung children.
Third, the children are too young
to realize the risk of injury they
face by going to the area wherethe
condition is located. Fourth, the
value to the landowner of main-
taining the condition is slightwhen
compared to the risk of harm to
children which is great. Fifth, the
landowner fails to exercise reason-
able care toeliminate the dangeror
otherwise protect the children.

As you can see these fivefactors
are somewhat generaland are very
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