Jin the conftitution, and to which. be, was entitled. :
i cafes of appeal, the a&t of the party, without any writ whatfoever,
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[ The very interefling Cafe which was determined on the qd inflant, in the
Supreme Court of the United States, held in this eity, having engagec
the public attention, we prefume it © ¢ agreeable to owr _rcau'ns i@
fee an accurate flatement of the procecdings in that cafe, which we are
authorifed to fay is authentic.’]

SUPREME COURT or The UNITED STATES.
. Tuespay, Auguft 2, 1791. e
West, Pitf. in error, ILLIAM -BRADFORD, Efg. of
v. council for the plainuff n error,
BarNES, ef alias D{/[,% prefented to the Court a paper purporting
to be a Writ of Error, from the Circuit Court of Rhode-Ifland,
iTeed in the name of the Prefident of the United States, and tefted
by the Chief Juftice of this Court, dire€ied to the Judges of the
Circuit Court of Rhode-1{land, and figned by the clerk of tlje
fame : it was accompanied with a copy of the proceedings had in
the faid Circuit Court, and with 20 aflignment of general errors,

On motion of Mr. Bradford, ordered by the Court, that the
writ, with the errors 2ffigned, be read by the clerk.  Oa this Mr,
Bradford moved the Court that the defendants in ertor be direét-
¢d to rejoin, .

David L. Barnes, Efq. of Maffachufetts, onc of the defendants
in error, and a counféllor of the Court, rofc and ftated to the Court
that the proceedings in the above caufe could not be properly be-
fore the Court ; that the Writ prefented as a Writ of Error, gth)d
not in law be regarded as a good Writ of Error, being deficient
in thofe particulars which give’a Wiit of Error its effeét—that it
was not properly a Writ from the Supreme Court (r!.thc United
States, as it was not figned by the cle:k, nor fealed W{lh !hc feal
of the fame ; but was more properly a Writ from the Circuit Court
of Rhode-Ifland, dire&ed to 1tfelt, although iffued iv the name of
the Prefidént of the United States, and tefted Ly the Chiet Juftice
of this Court, fti)l that all the procefs of the Court of the United
States was in the fame fiyle—and that to poffefs, thefe particulars
cannot make a writ good unlefs accompanied by the fignature of
the clerk and the feal of this Court—that he conceived there was
an abfurdity in a Court iffuing a writ direéled toitfelf, to caufe its
own procec:dings {0 be removed to a higher Court for revifion; he
therefore prayed the opinion of the Court, whethier he thould re-

- join to the errors afligned, or not; confidering the proceedings as

by 1o means regularly before the Court. -

Mr. Bradford, in reply, after admitting that the Coutt could not
fufltain the motion unlefs the procecdings were regularly before
them, obferved, thata Writ of Error, by the principles of the com-
mon law, and of the ¢& of Congrefs, was a Writ of Right, and
that it ifTued of courfe upon the application of the party. That
it was merely the form by which a fuitor exprefled nis defire to
avail him of the Denefit of the appellate jurifdi€iion provided for
That in all

was {ufficient to bring the canfe before the fuperior tribunal; and

i though in cafes of error a writ was neceflary, yct the'laws of the

United States had veither prefcribed the form, direéted by whom
it was to be authenticated, nor declared from what Courtit was
to iffue. Al the fubflantial provifions of the att had been com-
plied with, The party had fucd it out—had giveo fecurity to pro-
fecute it to effe&@ ; and the proper Judge had thereupon wlued the
ciration to the defendants 1n error, which was tantamount to are-
gular allocatur. The writ was in the name of the Prefident of
the United States, was tefted 1n the name of the Chief Juftice;
and whether it was figned by the Clerk of the Supreme or of the
Circuit Court, was only matter of form, and whoily immaterial,
where that form was not pofitively preferibed.  The plaintiff had
availed himfelf of fuch a form-ss the neceflity of his cefe fuggell-
ed, and he ought not to be injured by it unlefs he was clearly
~wiong. - :

He faid that ia turning this queftion in his.mingd, he found him-
felf deprived of his ufual gmdes. There was no exprefs Legifla-
tive dire&®ion, no Judicial decifion, nor even any Rules of the
Courts eflablifhed, from which he could argue. But he appre-
hended the meaning of Congrefs might be iuferred from other
provifions in the aét; and it was fair to argue al inconcenienti,
where the pofition contended for did not contravene the exprefs
intention of the Legiflature.

He remarked that a Writof Error was a fuperfcdeas to an Exe-
cution, and that, if it were not fo, a party might be ruined by an
erroncous judgment before it could be reverfed. = But the aft, 1o

§ 14, had dircéted that it fhould be a fuperfedcas and ftay Execu- |

tion only when a copy of the Writ of Error is lodged for the ad-
verfe party in the Clerk’s office, where the record remains,
“ within ten days (Sundays exclufive) after the rendering the judgment
complained of”* He faid that the benefit of a fuperfedeas was an
im portant one, and was intended for all the citizens of the Union ;
but on the conflruétion of the defendants in error, it could be en-
joyed by thofe only who refided near the {eat of the National Go-
vernment, It would be mockery to tell a fuiter in Ceorgia or
Kentucky, that he (hould enjoy this benefit, “ provided he would go
to Pliladelphia and return in ten days.” In thofe Diftriéts the
powers of magic would be neceflary to obtain the benefits of the
aét; and unlefs the days of chivalry were te returny when a man
could mount on the back of a Griffin and poft through the air, the
extreme parts of the Union could never enjoy them. The Legif-
Jature therefore muft have intended, that the writ fhould iffue in
fuch manmer as to fecure the party the benefit of a fuperfcdeas, and
confequently. in the diftriét where the judgment was rendered.
A contrary conftruétion imputed folly or partiality 1o the aét.

That the citation which accompanied the Writ ot Error, and
formed'it as it were, a part of itsconftitution, was direéted to be:
iffucd by a Judge of the Circuit Court : and it was rcafonable to

cinfer that 3 Wit of Error might.be authenticated under the feal!
of the fame Coust. ;

That there was nothing in the nature of a Writ of Error which
reguired itto be iffued by theé Court to which it was to be re-
tyrned : @nid thatthe woid retwrniufed in the aél, did not in legal
underflanding: impert a fending back, or that a writ1{fues from the
Court into which the proceedings are to be tranfmitted. = That in;
England it iffucd out of Chancery, whether it wasto be returned]
into the King’s Bench, Exchequer Chamber, or Parliament. That
1ts trie definition was, ¢ A Commiffion to a Superior Court to:
examine the judgment of a. Subordinate Court of record :’ 2nd
that the:will of the party cxprefled in fuch a writ as the prefent,
was a fufficient Cownmiflion; in a cafe where the right of appeal)
was clear, and no parti form eftablifhed. :

Here Mr. Bradfotd ficed by-the Court how on thefe prin-
ciples, they were to proceed in cafea Circuit Court fhould refufe
to obey the writ ? Heaufwered, that a rule to return the, writ and,
proceedings, might be obtained in this Court, and obedience to
1t enforced in the fame manner as if npon an appeal, the inferior
Court thould refafeto fend up thie decres that was complained of./

-
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As to the return which had been objecied to, he faid it was fuf-
ficicntly regular, It wasunderthe fzal of the Court and fignature
of their Cli rk, and muft be confidered asthe return of the Ceurt.
— There was no need of the fignature of the Judges ; and confti-
Luted as the Circuit Court was, it could not be cxpeéted.. One of
its Judges was indeed a certain perfon and refidentin the diftriét ;
but where fhould the Clerk look for thofe Judges of the Supreme
Court who happened to be ou that Circuit—they might be very
Jifiant from the diftriét when the return was required, ' But he
would not dwell on that point, and coucluded by repeating his
micti n that the defendant mightrejoin.

Mr. Barnes faid, he had nothing to add towhat he bad before of-
fered to the Ceurt, but fubmitted the matter to their determina-
tion.

The Court then informed the parties, that they” would confider
the queftion—and adjourned unt'] the next day at ten o'clock,

Wepnesnay, Auguft gd.

Court being opened, the Chief Juftice mentioned that the Court
were about to deliver their opinion on the queftion {ubmitted to
them yelterday.

Judge IREDELL.

THERE are two queftions before the Court,

1t Whether the tranfcript of the record be returned here, in
coufequence of a Writ of Erroriffucd agreeable to law,?

od. 1f it be fo, whether the return of it be regular ?

As to the firft quellion, it is objeted that the Wit can only if-
fue out of the Supreme Court, which isto corre the €rror com-
plained of, ifthere be any : Whereas the prefent Writ has iffued
oct of the Court which is alledged to have committed the Error.

I am of opinion, that the objeétion is a good one, and thall give
my reafons as clearlyas I'am able. :

The A& of Congrefs, which contains all that concerns Writs
of Error, is filent on this point,—Theugh it gives other diieétions,
it does not fay out of what Court the Writ isto iffue. i

We are therefore under the neceflity of determining either by
former principles of law (if fuch apply) or by analogy and reafon.

As to the former, fo far as precedent is concerned, we have no
certain ¢guide. The pra&ice in England is, for this Writto iffue
out of the Chancery. the general depofitory of all original Writs :
No fuch praétice in America has obtained geunerally. In New-
York indeed, 1 believe, Writs do iffue out of the Chancery, by an
exprefs A& of Aflembly. There may poflibly be one or two o-
ther inftances, though I do not know that there are.  But it is cer-
tain the general practice in America has been other wile.

We muft confequently decide inthis cafle, by the reafon of the
thing, and having reference as nearly 2s wecan to géneral princi-
ples of law. X
The 14 Se@ion of the Judicial AG enalls, * That all the be-
fore mentioned Courts of the United States, fhall have power
to ilTue Writs of Scire Facias, Habeas Corpus, ‘and_ all other Writs
not fpecially jprovided for by Statute which may be neceflary for
¢ the exercile of their refpetive jurifdiétions, and agrecable to
¢ the principles and ufages of law.”’ :

Thereare only three ways in which the Writ inqueftion can ifTué.

1ft. Out of the Supreme Court.
2d. Out of the Circuit Court.
3d. Orout ot cither, optionally.

The laft method would create fuch confufion and irregularity,
it is prefumed nobody would contend for it. Nothing could ap-
pear more ridiculous than a Record inwhichupon one page fhould
be contained proceedings removed by a Writ of Error, illucd outof
one Court, and, upou the next, proceedings exaétly fimilar, though
between different parties, removed by a Writ of Error iffued out o
another Court.

That it thou!d iffue out of the Supreme Court, is natural dnd
obvious, becaule it is their duty to adminifter the remedy wanted.
Inconveniences only could have fuggefted the reverfed mode, of
applying for a remedy to the very Court which had occafioned
the grievance.

A Writ trom a Court to itfclf feems abfurd. Could any thing
be more monftrous than that a Court, upon being intormed that
a party wanted a Writ of Error, fhould direét their clerk to make
out a Writ diretted 1o themfelves ? If a thing is right to be done,
and the fame Court 1s to do it,it would feem proper thatit thould
be done on motion.  But furely the Jaw would be very unwife,
in trufting the only remedy for Error with a Court that had com-
mitted the Ervor. Tt does mot a& fo weakly as to fuppofe that
even Courts of Juftice willalways do whatthey oughtto do. “And
though atterwards this Court might compel them'to do what was
right, yet the law will not fuffer 2nincongruous proceeding in
the firft inftance, for the fake of a complete remecy o the fecond.
But even in this inftance, it might not be complete, for the ten
days after judgment, within which a copy of the Writ muft be
lodged in the Office, or Execution cannot be flayed, would al-
moftin every cafe elapfe beforethe final 1¢ medy could be obtained.

This indeed is the great objeétion, and the only plaufible one,
to, the Writ iffuing out of the Supreme Court.  And ithas been
urged, and prefled with much force and ingenuity by the Coun-
fel for the Plaintiff inf Error, that the rizht of obtaininga Writ of
Error, might, upon this confiuéion be rendered nugatory in al-
moft every inftance.

This inconvenience does indecd exift. Tt is a very weighty
one, and I heartily with, it was ‘in the power of the Court, by =
conftiuétion that could be juftificd, to remave it ¢ but I'think it
s not.

An argument grounded on incouveniences is,to be fure, in ma-
ny inftances, adm:{lible, and in fome even neceflary.  But I ap-
prebend that it is to be ufed with great caution, left a Court, un-
der color of a conftrution of an aét of the Legiflature, fhould, in
falt, encroach on the legiflative authority, a thing of the utmofl
morent ro be avoided. >

The argumentum ab inconvenienti, 1 think, applics in no other in-
ftance but this—where two confiruétions ftand, as it wére, in equi-
librio, or neatly fo ; in fuch a cafe undoubtedly a- Court- would
{uffer the fcale to preponderate on that {ide where the inconveni-
cnces, upon the whole were feweft—becaufe by fuch means it is
moft probable they would retain the true fenfe of the Legiflature.
Théy arecompelled to meke achoice; and the preference is not
only juftifiable, but 10 fome meafure unavoidable,

But certainly there is no room for the application of that prin-
ciple 1o the prefent cafe, where the two confirutions oppofed to
each other can bear no manner of comparifon,

It has been argued, that it couldinot be prefumed the Legifla-
ture intended to' make @ proyifion almolt entirely nugatory, and
that thercfore a conftru@tion which fuppofes fuch an iatention
muft be erroneous. :

This is groupdcd upon a fuppofition, that when the Legiflature
pafled the law in queRion, they knew how the principles of law

3

has fometimes been adopted, and poilibly in fome inftances,
where the previous law was probably generally known, it may
be very proper.  But furely an argument grounded on a fuppo-
fition that notorioufly is not true, cannot he a good one. No
Legiifature that exifts on earth doth in fa@ poflefs extenfive and
critical legal knowledge. It would be veryexiraordinasy if any
did. Itis not neceffary that every Member fhould bea Lawyer.
It is not neceflary that any thould, The proportion of Members
who are Lawyers, to thofe who are not fuch is in general fmall.
They in no inftance, I prefume, form a majority. It is there-
fore not enly probable, but natural and fcarcely avoidable, that
a Legiflature in framing a new law, on an intricate legal . fubjeét,
are not aware of all the confequences refulting from it. Even
the greateflt Lawyers, in the complex bufinefs of Legiflation, may
not immediately fee all the confequencesincidentto a new {yftem
introduced.  Accordingly, it has been often remarked, thac
[carcely any alteration of the common law, however minute, has
at any time been made, but it required one or more, frequently
many, fubfcquent amendments.  The difficulty muft of courfe
be much increaled, when an entire new [yftem was to be created,
and a vaft variety of objeéts was to be embraced at once.  But
the argument as to inténtion, is not complete, without fuppafing,
not merely that the. Legiflature dfd not intend  that.the Writ of
Error thould iffue out of the Supreme Court liable to the dif-
advantages mentioned, but that 1t did intend it thould iffue out
of the Circuit Court, notwithftanding the objeétions that {o ob-
vionfly lie tv that method.
pofc. i

It has been farther contended, that all that was abfolutcly ef-
fential in refpeét to obtaining 2 Writof Error was that the party
fhould fignify his wifh to obtain it: and that the manner of
granting 1t was merely form, which fhould not be rigovoufly in-
fiffed upon, at the expence of real juftice.

But this furely is much too loofe; the common law is fimple
and energetic ; it delights in certainty ; its methods of proceeding
are all accurate, and not depending on irregularity or caprice.
There is fcarcely any inftance in which the forms 1t requires are
not-a proper guard for fubftantial jultice ; and, therefare, when it
chalks out a method of redrefs, it infifls that that method {hail,
be ftriétly purfued, in order that all its proceedings may be uni-
form and perfpicucus, and ferve asa plain precedent to future
times.

It has beenalfo urged, that by the cooftrufion given by the
council for the defendant in Error, the plaintiff would be de-
feated of a remedy to whieh he was entitled by the Conftitution
and Laws of the United States. . :

The part of the Conftitation affe@ing the fubjeét (art. g, partof
feét. 2) runs thus: i

¢ In all cafes affe@ing ambafladors, other public minifters and
“ confuls, and thofe in which a ftate (hall be a party, th: Supreme
“ Court fhall have ovigioal jurifdiction : in all the other cz;/z,t be-
¢ fore mentiontd, the Supreme Court fhall have appellate jurifdiclion
¢ “both as to law and fall; with fuch exceptions and under ]él(h.regulé-
‘¢ tions as the Congrefs fhall make.” e !

The whole fubje&, theretore, is referred to Congrefs ;" and.
though they undoubtedly did intend to give a compleat remedy,
yet, if it appcar&, upon a neceffary conftruétion of their adt, that
they have not in faét done fo, it is not 1n the power of this Ceurt.
to fupply the defeét. | 4 3

There is only one inftance which T have becn able to find (1f

ed to itlelf : but there the circumftances arc peculiar; and will
uot apply to the prefent cafe. . i
The inftance I allude to, isin a cafe where a judgment is given:
in the petiy bag in the chancery in England (whofe proceedings.
are in fuch cafcs at common law) upon which itis faid a writ of
Error lies returmable into the K ng’s Beach ; the jarildi€tionin this’
cafe is fomething doubtful ; Coke and Blackflone both aflertit :
(4 Inl 8o. g Black®t. Com. 49) But Sir Francis North, who was
lord keeper in the time of Charles I1 denied it ; for upen ‘his
being applicd to for liberty to take out fuch a writ, he refufid his.
confent, and faid ke would enjoin all fuch Writs of Error. (1 Veru. 131}
I'n what manner ic iffu=s I bave not been able to difcover; it 19
f2id none have ifTued fince the time of Queen Elizabeth (g Blackft
Com. 49.) But Writs oi this nature, though they iifac cut of the
Chancery, do, ot iflue by order from the chancellor or kecper,
nor do T conceive he has authority to flop them in cafes where
they are due of common right.  There dre various officers for va-
rious purpofes in the Court of Chancery. It is the particular da-
ty of fome of thofe officers to iffue Writs, and ‘I apprebend they,
are bound to iffue them at their peril. 1t isevident the confent of
the lorad keeper inthe 2bove inftance was not neceffary, for tho'
out of deference he was applied to 'for ‘his confent, he did not
merely refufe to give ir, but {aid ke wouldenoin fucha Writ of Ers
ror. Thet could not have been the:cafe, if his confent had been pres
vioufly neceffary to obtain it. =2
But the clerk of a Cheuit Court has certainly no ndependent
authority to iffue a Writ'; but can iffue fuch ouly as the Law ex=
prefsly permits, or the Cour!s order him. 3 et BT
I am exiremely forry to. te under the neceflity of voting for a
decifion which may be attended with tlfe great inconveniences
pointed out : but in my opinion, the ‘Legiflature only can reme-
dy them—It is of infinite moment that Courts of Jullice fhould
keep within their proper bounds and conffrue, not amend, aéts of
Legiflation, "In England, where accuratc ideas of law have long
obtained (at leaft in general) inconveniences have frequently been
experienced upon trial which were not forefeen.  Thie Couits of
Jultice in that country.formerly countensanced Filions to get clear
of them ; and many fuch 2zre now tolerated, in confequence of a
verylong acquiefcence.  But according to the improved ideas of
conftitutional liberty at the prefent day, no court would dare to.
introduce, or countenance new ories 3 they would leave the res
drefs to the proper authority, the Legiflature. I truft in Ame-
rica this plain‘and honeft path will conftantly be purfued, In
no particular arethe liberties of the people more deeply interefled.
My opinton being, for the reafons I have given, that thefe pro-
ceedings are not_brought before the Court by a legal Writ of Er-
ror ; it'is unncceflary, and would thereiore be improper, that I
fhould give any opinion upon theé fecond queftion, the difcuflion

affirmative.

[Thc\bovc is the fubftance of Judge Iredell’s argument. As
he fpoke chicfly from fhort notes,. it cannot be expeéted that the
very words fhould be retained, though it is apprehended they
are nearly the fame, with the addition only of one or two obfer-
vations, which were inadvertently omitted in the deli , but
which do not materially change the general grou ars

on this fubje@ ftood before, and were of courfe awaie of all the
confequences. 2 e
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(The remainder in our ext.)
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In confiruing Legiflative afls, a method of arguing like this -

Aud this, Ltbinky no. man will fup-

that be one) whereina Writ has ever iffued out of a Court direé-:,

of which was only material if the firft bad been determined in the
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